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10 Exchange Place
Salt Lake City, Utah 84111
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH
ANN ELIZABETH THOMAS,
Plaintiff,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

vs.
Civil No. 934402503
BERT CHARLES THOMAS,
Defendant.

Judge Lynn W. Davis
Comm. Howard Maetani

The above-entitled matter came on regularly for trial
commencing December 5, 1995, and following an adjournment
convening again February 2 6, 1996.
Davis presided.

The Honorable Judge Lynn

The Plaintiff and the Defendant were present in

person and represented by their attorneys, Frederick N. Green
appearing for the Plaintiff and Brent Young appearing for the
Defendant.

Each party presented evidence and testimony, and the

Court entertained the testimony of the parties and witnesses.
Counsel argued the following contested issues: 1) division of
personal property; 2) division of real property and value of real
property and marital versus premarital property; 3) child custody
and visitation; 4) child support; 5) alimony; 6) pension,
retirement issues, business assets; and 7) miscellaneous issues.
Final argument was heard by the Court on April 1, 1996, and a
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final hearing was held on November 8, 1996 to resolve remaining
issues.

The Court, having reviewed the file, the exhibits, and

the arguments of counsel based thereon and good cause otherwise
appearing, the Court now makes and enters its,
FINDINGS OF FACTS
1.

The parties were married on July 17, 1983.

2.

Each of the parties resided in Utah County for more

than three (3) months prior to the filing of the Complaint.
3.

The parties have two (2) minor children of the

marriage: Joseph, born July 12, 1986, age ten (10); and
Katherine, "Katie", born July 8, 1989, age seven (7).
4.

The parties separated and began to live separate and

apart on March 21, 1993.
5.

The Plaintiff is thirty-eight (38) years old and has

earned a Bachelor of Science degree, prior to her marriage to the
Defendant, from the University of Utah.
6.

The Plaintiff presently teaches special education for

the Alpine School District.
7.

The parties1 children also go to school in the Alpine

School District at the same school in which the Plaintiff
teaches.
8.

The Defendant is a self-employed contractor and builder

licensed as such in the State of Utah.

He is a high school

graduate with some plans to continue his education.
9.

During the marriage, the parties have acquired personal

property and improved real property.
2
C: X « r a A T A \ r N C \ T - l l ? - 9 ) \ r i N D I M S a . »LO

PERSONAL PROPERTY
10.

The general purpose of property division is to allocate

property "in a manner which best serves the needs of the parties
and best permits them to pursue their separate lives."

The

overriding consideration in property division is "that the
ultimate division be equitable —

that property be fairly divided

between the parties given their contributions during the marriage
and their circumstances at the time of the divorce."

Burt v.

Burtf 799 P.2d 1166, 1171.
11.

For the purposes of asset consideration this Court

accepts the following definition:
Marital property is all property acquired
during marriage except property acquired by
gift or inheritance and it "encompasses all
of the assets of every nature possessed by
the parties, whenever obtained and from
whatever source derived." Dunn v. Dunn, 802
P.2d 1314, 1317 - 1318.
12.

It is clear that statutory law confers broad discretion

upon the trial Court in the division of property, real and
personal, regardless of its source or time of acquisition.
13.

During the course of the marriage, and prior thereto,

the Plaintiff received annual gifts, principally from her
grandfather.
14.

These gifts were always in cash or in kind and, when in

the form of stock, were conveyed to the Plaintiff individually
and not the Defendant as well.
15.

The practice continued through the marriage and existed

among Mrs. Thomas 1 siblings likewise.

4
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16.

Since the separation of the parties, gifts have been

made in trust for the benefit of the parties1 minor children.
17.

All of these gifts have always been maintained in

separate accounts or in separate stock accounts or certificates,
and have not been augmented, supplemented, added to, protected or
enhanced by the Defendant or from earnings from either party
during the marriage.
18.

As such, they are classic cases of separate property

which have maintained their separate identity and should be
awarded to the Plaintiff, except for those funds, which have been
designated in trust for the children which should be maintained
by the Plaintiff, in trust for the children and made available to
them consistent with the intent of the donor.
19.

Subsequent to separation, the Defendant prepared a

document entitled "Personal Property Settlement Between Ann
Thomas and Bert Thomas," dated February 5, 1994.
20.

The Court finds the parties discussed the final

resolution of the division of personal property and tools. Mr.
Thomas drafted an agreement.
agreement and signed it.

Mrs. Thomas made changes to that

Property was delivered and accepted

pursuant to the agreement.

No discussion was had about that

agreement for a period of approximately one year.

Based upon the

authority of the agreement, Mrs. Thomas even sold a vehicle.
21.

Upon review, and based upon the testimony of the

parties, the Court finds that the "Settlement" is ambiguous
because it does not state whether it is a settlement of all
5
C:\«tOATA\rMC\T-l«7-«]\rim>IWCa

»LO

property rights or only temporary property rights.
22.

Furthermore, the agreement was executed without the

benefit of counsel, and its enforcement would result in a
potentially significant and substantial inequity between the
parties.

Additionally, the circumstances surrounding the

agreement and its consideration are heavily disputed.
23.

Rather the Court relied upon Exhibit 24 of the

Plaintiff which lists, in detail, the personal property in each
party's possession, what property would constitute gifts to
either party and the relative values of the property.
24.

Therefore, it would be reasonable for the parties to be

awarded the personal property presently in their possession and,
in addition and not withstanding that, that the Plaintiff be
awarded the following items of personal property:
(a)

Kachina doll;

(b)

Twig outdoor furniture (five (5) pieces) or the

Adirondack outdoor furniture (four (4) pieces), at the
election of the Defendant;
(c)

One (1) of the Bearnaise Mountain Dog puppies, or

the financial equivalent;
(d)

The oriental rug;

(e)

The antique toy trucks given to the Plaintiff by

her father;

25.

(f)

The wooden bowl;

(g)

One (1) copy of the home videos.

Plaintiff requests that the Court place a monetary
6
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value on Defendant's tools and then factor that value into the
equitable division of the personal property.

This Court

carefully considered the agreement/stipulation of the parties,
rejected it in part, and fashioned an equitable division of the
personalty under the circumstances.

Weighing all factors, the

Court believes it to be equitable and fair.
26.

In this regard, the Court makes a few observations.

First, this Court finds that Plaintiff has minimized the value of
some of her items and exaggerated the value of some of
Defendant's items.

Some tools were purchased prior to the

marriage and some after.

Those acquired during the marriage are

generally worn out or in disrepair.

This Court awarded Mr.

Thomas those tools, calculating the values of the assets of both
parties to be nearly equal, fair and equitable.
27.

Absolute mathematical precision is impossible.

For

example, some items given to the Plaintiff, such as the Oriental
rug, maintain value over time much better than tools which become
worn out by day to day use in the construction industry.
DISSIPATION OF AS8ETS
28.

Plaintiff claims that at the time of the separation,

Defendant had approximately $40,000 on account in the Bert
Thomas, Inc.'s Savings Account and that she is entitled to onehalf as a marital asset.

Plaintiff further argues that the

account was depleted to approximately $7,000 at the time of the
trial, and that the Defendant was the sole beneficiary (i.e. he
used the funds to live on and meet his obligations under the
7
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temporary order).
29.

Defendant argues that the subject account was an

operating fund for the company and the amount in the account
fluctuated significantly from month-to-month; the amount of money
in an operating business account at any particular time has no
particular significance.
30.

These parties set up a complex financial system to

operate the Bert Thomas Construction, Inc. business.

The best

this Court can glean, the flow of money in and out of the company
is represented in the flow chart attached (Exhibit No. 37).
31.

Defendant is accurate that the amount in a

corporate savings account on a given date is not controlling.

To

determine the value of the marital asset, once must determine the
value of the company.

There was insufficient evidence presented

at trial to arrive at the value of Bert Thomas Construction, Inc.
and therefore there was an insufficient basis to award Plaintiff
assets to assess financial obligations.

This Court did not make

a finding of value of Bert Thomas Construction Inc. and cannot
make such a determination by looking solely at a savings account
as of a given date.
REAL PROPERTY
a.
32.

Marital Versus Separate Property

Utah's appellate courts have long held that once a

trial court has determined marital property, the court may
distribute it equitably, regardless of which party's name appears
on the title.

Huck v. Huckr 734 P.2d 417, 420 (Utah 1986).
8
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"The

trial court is empowered to make such distributions as are just
and equitable, and may compel such conveyance as are necessary to
that end."

Jackson v. Jackson, 617 P.2d 338, 340 - 41 (Utah

1980).
33.

The Court finds that Mr. Thomas, solely and

exclusively, owned real estate in Sundance, Utah before the
parties were married.

He owned the real estate free from any

type of encumbrance. (The subject property is described in
Plaintiff's Exhibit 23.)

The Court finds that Mr. Thomas

commenced construction of a home on the property, and that it was
framed up and many of the materials had been purchased before the
parties were married.

In addition, it is important to note that

a lengthy access road had been constructed and power and sewer
utilities had been placed on the premises.

The Court finds Mr.

Thomas continued to work on the home after the marriage, using
materials previously obtained.
the parties1 marital residence.

This property ultimately became
Approximately one to one and

one-half years after they were married, the parties obtained
$27,000 from Mrs. Thomas' grandfather.

This note was secured by

a mortgage which had been reduced to approximately $17,000 at the
time of trial (Exhibit 23).
34.
mortgage.

The note was signed by both parties, as was the
Title was transferred to facilitate the security of

the note payable to Mrs. Thomas' grandfather.

The evidence is

clear that Mr. Thomas did not make a gift of the home to Mrs.
Thomas.
9
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35.

Mr. Thomas had a significant asset before the marriage

and was able to use assets previously acquired to help complete
the home for at least a year.

Therefore, it would be inequitable

for the Court to divide the equity in the home equally, and
permit Mrs. Thomas to have all of her stocks and bonds.

It would

not be equitable or consistent for the Court to award Mrs. Thomas
all of her premarital property and her gifts and inheritance and
award her one-half of Mr. Thomas1 premarital property.

That

approach may force Mr. Thomas to sell his home, which would be
much to the disadvantage of the children, and it would ignore the
simple fact that he had a substantial asset for which he had
worked for many years before the marriage and acquired before the
marriage.

It would also have a significant adverse effect upon

his employment opportunities at Sundance for the following
reasons:
a.

Mr. Thomas has lived in Sundance since five years

before the marriage, although not continuously until the
home was habitable;
b.

Since the fall of 1983, he has lived there

continuously and is very much involved in the social and
political activities there.

For example, he is the Fire

Chief, member of the North Fork Special Services District,
and Vice-chairman for three years.

He is a past president

of the Homeowners' Association, Chairman of the
Architectural Committee, and he drafted the Architectural
Covenants of the SCAPO subdivision.
10
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c.

Mr. Thomas earns his livelihood and established

his business at Sundance, and has earned his livelihood
almost exclusively in that community since 1977.
d.

Given his income, it is not probable that he could

acquire other accommodations in that community.
e.

It would prove far more difficult for him to

maintain his maintenance contracts if he were to leave the
area.
36.

Commencing sometime during the period of cohabitation

and thereafter, the Plaintiff made some modest contribution to
the construction of the home including her own manual labor, the
acquisition of building materials, the building of retaining
walls, and generally assisting the Defendant who acted as the
general contractor for the building of the home.
37.

As stated above, generally, parties should retain their

separate property that they brought into the marriage or that
they might inherit during the marriage.
38.

The ownership of the premises and the state of

improvement of the lot prior to marriage is not significantly
disputed.

The value of the asset prior to marriage can be

established.

It would be inequitable to grant Plaintiff an

interest for which she never worked for, nor contributed to.
39.

The building lot had been conveyed to Mr. Thomas and

significant improvements had been made prior to any contribution
by Mrs. Thomas.

This Court may always adjust property

distribution to achieve an equitable result.
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40.

The Court values Mr. Thomas1 premarital asset at

$150,000.

The Court specifically rejects Mr. Free's claim that

the 1982 value could not be ascertained because of the
credibility problems listed below.

That consists of the building

lot and its improvements including the foundation for the home,
the partially framed house, the lengthy access road which was
constructed and other improvements such as sewer, power, partial
retaining walls, and the stockpiled supplies.
41.

Beyond that interest, Mrs. Thomas is then entitled to

an equitable share because of her maintenance and contributions.
This appears to be a fair, just and equitable result because Mr.
Thomas retains his clearly premarital interest, and Mrs. Thomas
retains an equitable interest based on her efforts.

This

equitable determination rejects both the position of Plaintiff
(commingling) and the position of Defendant (exclusive ownership
together with all appreciation).
b.
42.

Valuation of the Real Property

Trial courts are provided considerable discretion in

establishing the value of real property.

Such valuations are

presumed valid and will not be overturned absent a clear abuse of
discretion.

Morgan v. Morgan, 795 P.2d 684 (Utah Ct. App. 1990).

As stated in Morgan at 691, the trial court "is entitled to give
conflicting opinions whatever weight it deems appropriate."
There are conflicting opinions on this case.

The Court

establishes the value of the Sundance property as of the date of
the trial.
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43.

The Plaintiff introduced evidence based upon the real

property appraisal conducted by Gary Free and Associates which is
based upon the "comparable sales approach" and concludes that the
home has a current fair market value of $500,000.
44.

The Defendant introduced evidence based upon an

appraisal conducted by Jud Harward who concluded that the home
had a current fair market value of $355,000.
45.

The Court is disinclined to accept the appraisal of the

home at Sundance by Mr. Free, Plaintiff's expert, for the
following reasons:
a.

Plaintiff's expert was uncertain of the

comparables and some of the pictures of the "comparables"
did not even correspond to the comparables which were relied
upon.

While this does not constitute a dispositive defect,

it does reflect upon the accuracy of the appraisal and the
credibility and integrity of the report.
On this issue, the Court agrees with Mr. Thomas.

The

Court is not impressed with the idea that the photos of the
comparables are not required and therefore of little
importance.

In the Court's view, an appraisal is a

comparison of properties.
the real property.

The photograph is a "snapshot" of

If it is wrong, the appraisal could be

misleading.
b.

The comparables were not visited.

c.

The quality of the materials and quality of

workmanship in the comparables were considerably different
13
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than those used by Mr. Thomas.

It is undisputed,

specifically, that the materials to construct the Thomas
cabin had been previously used.
comparables were new.

The materials in the

For example, the kitchen cabinets in

the Thomas cabin are made of plywood.
d.

Comparison of the garages were not accurate, as

well as other items such as number of fireplaces, concern
for avalanche danger, and degree of exposure to sun.
e.

The Thomas home is not complete.

It requires

maintenance and repairs to make it marketable.

The "Free11

appraisal did not give sufficient weight to the true
condition of the Thomas cabin.
f.

Mr. Free and his associates had considerable

difficulty in even locating the correct properties.
g.

Of significant concern to this Court was Mr.

Free's failure to address the extant property line and
easement problems associated with the property.

Such

problems can significantly delay the sale of a property and
the Court is aware that title problems not only affect the
marketability of a property, but also affect its value.
h.

The "Free" appraisal also failed to address the

difficulty of accessibility to the subject property and the
significance of view.
46.

Mr. Thomas testified of his personal knowledge of

Plaintiff's comparables because he was acquainted with each, and
had performed work in many of the comparables and other cabins in
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the area.

He testified concerning the significant differences in

the quality of those properties compared to the Thomas cabin,
47.

Next, the Court turns to the appraisal of Jud Harward.

It is clear that Mr. Harward had considerable experience of
appraising in Utah County area and in appraising property in
Sundance.
48.

The Court accepts Mr. Harward's appraisal based upon

such experience and observations in appraising real estate in
Sundance.

Accordingly, the Court accepts the value of the cabin

at $355,000.
49.

The Court must consider costs associated with sale.

It

is undisputed that there are problems with the cabin before it
could be marketable, including boundary line problems.
also are costs of repair.

There

A real estate commissioner would be

approximately six percent (6%), plus closing costs (.06 x
$355,000 = $21,300).

Mr. Thomas testified that the sales cost

would be approximately $31,900.

The mortgage of approximately

$17,000 would have to be paid.
$355,000

Sale Price

$ 17,000

Mortgage

$ 31,900

Commission and Realtor Fees

$306,100
50.

The value of Mr. Thomas 1 interest at the time of

marriage was $150,000.

The Court has already addressed the issue

of natural growth/appreciation.

A fair division of the equity

forces the Court to reject the appreciation factor given the
15
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contributions of the parties during their marriage and their
circumstances at the time of the divorce.
745 P.2d 1276, 1278 (Utah 1987).

Newmeyer v. Newmeyerf

Accordingly, Mrs. Thomas1

equity is calculated as follows ($306,100 - $150,000 /2).
51.

Therefore, the Court awards Mrs. Thomas an interest in

the home at the value of $78,050.
52.

The Court grants the Defendant the option to either

purchase the Plaintiff's interest in the cabin or sell the cabin
and divide the proceeds consistent with the above findings of
fact.
53.

The election to purchase the cabin should be exercised

within 120 days from date hereon.

Upon expiration, the cabin

should be placed on the market for sale, with the parties
cooperating in its listing, showing, selling and closing.
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III.
CHILD CUSTODY AND VISITATION
54.

As indicted above, the parties have two minor children:

Joseph and Katie.

This Court is charged with the duty respecting

the future care and custody of Joseph and Katie as it deems
appropriate.
55.

This trial court is given broad discretion in making

child custody awards.
Ct. App. 1992).

Sukin v. Sukin, 842 P.2d 922, 923 (Utah

This Court has had the opportunity to witness

the parties, to hear all of the evidence, to visit with the minor
children and to judge the personal and individual circumstances
of this case.
56.

As provided by statute, "in awarding custody, the Court

shall consider, among other factors the Court finds relevant,
which parent is most likely to act in the best interests of the
[children], including allowing the child frequent and continuing
contact with the noncustodial parent as the Court finds
appropriate."

§30-3-10(2) Utah Code Ann- (1953 as amended).

In

determining custody, the Court is to consider the best interests
of the child and the past conducts and demonstrated moral
standards of each of the parties.

§30-3-10, Utah Code Ann. (1953

as amended).
57.

This Court shall consider the "best interests of the

child" as an important factor, but will also consider past
conduct and moral standards of the parties and which parent will
act in the child's best interest and other relevant factors such
17
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as keeping the siblings together, and each child f s bond with each
parent.
58.

It is apparent that Joseph and Katie get along well,

participate in activities together, and are a mutual support of
each other.

As noted in Dr. Stewart's report, there is a firm

sibling bond.

Accordingly, it is in their best interests not to

be separated.

This Court did not inquire as to the preference of

Joseph or Katie because neither child is sufficiently mature of
age and capacity to reason so as to form an intelligent
preference regarding legal custody.
59.

Both parents truly have a sincere desire for custody.

This Court has carefully examined a custody evaluation report of
Dr. Jay P. Jensen, a clinical psychologist, dated March 21, 1995.
He, by stipulation, was appointed friend of the Court.

In

addition, the Court carefully examined the custody evaluation
report of Dr. Elizabeth B. Stewart, also a clinical psychologist,
dated December 1, 1995.
testified at trial.

Both of these fine professionals

Dr. Stewart had the benefit of Dr. Jensen's

report when making her report and adopted/supported some of his
findings and conclusions and criticized others.

This Court would

have favored an analysis which did not rely upon or disparage
that of the parties' stipulated friend of the Court.

The Court

has relied in part on both evaluations for guidance, but the
Court does not accept either in total.
60.

The two custody evaluations performed in this case

appear to agree on a number of important points and disagree on
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some critical issues.

Dr. Jensen recommended that custody be

given to the father or, in the alternative, a modified joint
custody arrangement be worked out.

Dr. Stewart recommends that

custody be awarded to Mrs. Thomas.
61.
answers.

This is a complicated case with no easy, clear-cut
Both of these parents seek custody, are competent and

definitely love their children.

Both have personal, professional

lives which somewhat complicate custodial arrangements. The
children have been isolated in their Orem neighborhood because
they attend a non-neighborhood school, Orchard Elementary, where
their mother teaches.

In addition, they have been somewhat

isolated in their Sundance neighborhood because of the paucity of
playmates and distance between cabins, etc.
62.

Ann Thomas was the primary caretaker for the children

prior to the parties1 separation.
63.

Prior to the parties1 separation and since, Ann Thomas

has performed well as the mother of the children.
64.

The Defendant has also acknowledged that Ann Thomas is

a competent, caring mother who has indeed been the primary care
giver for the children throughout their lives.
65.

As the primary care giver of the children, Mr. Thomas

has seen to their day to day needs, typically been the parent who
has been home when they return from school, assisted the children
with their school work, made sure the children received
appropriate medical and dental care, typically transported the
children when such was necessary, entertained the children,
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disciplined the children, and so forth.

Mr. Thomas has also

contributed and been involved in these activities.

The Court

finds Mr. Thomas has been involved with the children's schooling,
health care, religious training, and day to day activities.

He

has attended parent/teacher conferences, he has taken the
children to doctors, dentists and other activities.
66.

The children interact with Ann Thomas as their primary

care provider and have established confidence in her as their
primary care provider.
67.
1993,

The parties have, since their separation in March of

entered into an arrangement of shared custody.

The Court

finds the arrangement which has been heretofore set forth in
prior Court orders has provided that the time the children spent
with each parent has been approximately equal.

The Court finds

that for approximately half of the life of the youngest and onethird of the life of the oldest child, that they both have
enjoyed a relationship with both of their parents wherein they
have shared approximately equal time.

The arrangement has worked

somewhat well as these arrangements go, but the children have
suffered from some instability and moving back and forth.
68.

The Court finds that Mr. Thomas had been involved with

the children on a daily basis until the separation.

Mr. Thomas

conducts business out of his home which has permitted him to be
involved in the children's daily activities since they were born.
Since the parties' separation, the children have also had an
opportunity to rely upon their father for meeting their needs to
20
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a greater extent than existed prior to separation.

The children

have flourished in the relationship they have with Mr. Thomas.
69.

The children's social needs are being principally met

thought their associations at school.
70.

The Defendant's residence in Sundance, Utah County,

does not afford a substantial amount of peer interaction for the
children, but they have close friends there.

In addition, the

children have not established close friendships in their mother's
neighborhood.
71.

The appearance of Senor Pedro Sauer in an emotional and

sexual relationship with Ann Thomas during this marriage is a
very complicating factor.
72.

Mr. and Mrs. Thomas separated in March of 1993.

Mrs.

Thomas, unbeknownst to Mr. Thomas, had commenced a relationship
with Pedro in October or November of 1992.

Mr. Pedro Sauer was

then, and was at the time of trial, a married man.
73.

From all the trial testimony and reports of the

evaluators, what facts to do we glean about Pedro?
a.

He is not a citizen of the United States of

America.
b.

He is Brazilian and has entered the United States

by virtue of a work permit.
c.

He is a martial arts instructor in Ju Jitsu at a

health club.
d.

He is married, and his wife and small children

live in Orem, Utah.
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He has several small children.

e.

It is somewhat unclear when Pedro entered into a

sexually intimate relationship with Mrs. Thomas, but the
romantic relationship commenced in 1992. Mrs. Thomas
reported to Dr. Jensen that she met Pedro in October and had
a relationship by November of 1992. Mr. Thomas believed the
relationship had started as early as June of 1992.
f.

During the pendency of this action, Pedro fathered

a child during a time of reconciliation with his wife, while
still maintaining an intimate relationship with Mrs. Thomas.
g.

After commencing a relationship with Mrs. Thomas,

Pedro was charged with domestic violence with this wife.
h.

Pedro, a non-citizen of the United States, was

charged with possession of a firearm/revolver at Lake Powell
in the company of Mrs. Thomas.

This may have also violated

his work permit status in the United States.
i.

Pedro, in his young marriage and with several

young children, has participated in other adulterous
affairs.
j.

He now has a divorce pending in the Fourth

District Court which is set for September of 1996.
k.

His wife enjoyed entry into the United States

because of the work status of Pedro.

A divorce will result

in her deportation from the United States and her re-entry
is in question.

The future custodial status of their

children is unknown.

This could significantly affect the

Pedro/Mrs. Thomas dynamics if some or all of the children
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remain here, particularly any child born in the United
States and who would automatically enjoy citizenship.
1.

Mrs. Thomas reported to Dr. Jensen that her

relationship with Pedro "had a dramatic effect11 on the
ultimate breakup of the Thomas family.
m.

Mrs. Thomas perceives Pedro as "a very positive

male role model. . ." (Report of Dr. Jensen, p. 10.)
74.

The Pedro/Ann Thomas relationship has continued for

several years and while no one can predict the future, it appears
to this Court that it is their intention to marry when they are
legally able.

As mentioned above, his divorce trial is scheduled

for September of 1996.
75.

This Court had hoped Mr. Sauer's divorce would have

been completed earlier in order to evaluate his true motives, and
then to have evaluators thoroughly and fully consider his
relationship to these minor children, his commitment to Mrs.
Thomas, his relationships with any other women, and his
obligations to his children and his ex-wife.
76.

The Court has entertained the testimony of Pedro Sauer

and his wife.

He represented himself as a responsible

individual, but is not.

He has undertaken activity which would

be considered detrimental to the Thomas children.
77.

Based upon the evidence of Mr. and Mrs. Sauer and

others, the Court does find a "link11 or connection that would
suggest that the relationship between the Plaintiff and Mr. Sauer
has negatively impacted the children, or will negatively impact
23
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the children in the future.
78.

The evaluators can make no "objective11 link between the

"affair" and its impact upon the children.

The fact of the

matter is that they are young and my not appreciate the
consequences of a fairly discreet sexual affair, but the
relationship has affected the family:
a.

The affair has impacted the family financially.

The testimony is that Mr. Sauer has not contributed
financially to the family despite the frequency of his
overnight stays.

In addition, scarce resources have been

expended on Pedro for gifts and travel.
b.

The affair eventually resulted in a confrontation

at the children's home with Mrs. Sauer.

That exposure,

albeit brief, is not positive for the children.
c.

Mrs. Thomas's affair with a convicted criminal is

of concern to this Court.

His spousal abuse charge during

this time is of concern to this Court as is his illegal
possession of a weapon.

The weapon was possessed in the

company of Mrs. Thomas on a trip to Lake Powell and was
attempted to be retrieved at a time of confrontation.

Such

activity always places the children's mother at risk and
such illegal choices can potentially, negatively affect the
family.
d.

Mr. Sauer "had a dramatic effect" on the ultimate

breakup of the Thomas family.

That breakup has affected

these children significantly, dramatically and in a myriad
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of ways.
79.

The reason this case is so troubling is because of

Pedro Sauer and his negative influence on the family.

Absent his

entry, and his influence, it is clearly in the best interests of
the children to be awarded to Ann Thomas.

With Pedro in the

picture, which he is and intends to be, it is not in the best
interests of the children to be in the home and subjected to the
negative influence and example of Pedro.
80.

This Court is profoundly concerned with Mrs. Thomas'

observation that Pedro is "a very positive role model."

She has

been duped by his suave, debonair and romantic influences and has
overlooked his less than desirable characteristics: immorality,
social irresponsibility, his womanizing and infidelity, his
criminal activity and his spousal abuse.

This Court cannot

conceive how Pedro is a positive role model for little Joseph.
To that extent Ann Thomas does not have the best interests of the
children at heart.
81.
children.

Mr. Thomas offers a more stable environment to the
On the issue of stability, the Court concurs with Dr.

Jensen that:
a.

Mr. Thomas is a greater source of stability in the

children's lives (Exhibit 1 page 14, Conclusions and
Recommendations).
b.

Mr. Thomas will not threaten the children's

integration into their present environment by a change in
residence.
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Mr. Thomas has indicated that he plans to remain

in the area where his business is established.
area where the children were born.

It is the

He plans to continue to

rear the children in these familiar surroundings.

At

earlier stages of the separation, Mrs. Thomas wished to move
from the area regardless of the separation of the children
from their father.
c.

Mr. Thomas has no plans to diminish Mrs. Thomas1

role in the children's lives.
d.

Mr. Thomas was not unfaithful in the marriage and

has set a better example in that regard.
e.

There is no indication that Mr. Thomas would

subject the children to the deleterious effects of a
relationship as Mrs. Thomas has done.
f.

Mr. Thomas has maintained the proper orientation

to his family and is more interested in the children having
a meaningful relationship with both parents.
82.

Based upon the above, the Court believes it is in the

long term best interests of the children to award their custody
to Mr. Thomas subject to generous, liberal and frequent
visitation by Mrs. Thomas.

This award will allow the children

the stability of the home, which they have known from birth, will
allow them to continue in the same school and will allow them to
have daily contact with their mother there.

This arrangement

will provide Mrs. Thomas with sufficient recreational time, as
well as work time/discipline time with the children.
83.

This Court adopts the "minimum schedule for visitation"
26
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found at Utah Code Annotated ("U.C.A11) §30-3-35(2), modified as
follows:

Plaintiff shall enjoy visitation on alternating weeks

commencing Thursday evening following the release of the children
from school and concluding the following Monday morning when the
Plaintiff returns the children to school, which shall constitute
her alternating weekend visitation.

Additionally, the parties

have agreed that the Plaintiff shall enjoy midweek visits with
the children on Thursday evenings following the children's
dismissal from school until the following Friday morning when the
Plaintiff delivers the children to school.
84.

The parties shall divide the childrenfs "vacation time"

between them.

Vacation time shall include "off-track" school

time when the children are in year-round schools.

This will

include summer off-track or vacation time provided that each
party will enjoy a two (2) week period of time that is
undisturbed by visitation with the other parent, which will allow
for family vacation time.
85.

This modification is made according to the "advisory

guidelines" of U.C.A. §30-3-33, particularly paragraph (2) ("the
visitation schedule shall be utilized to maximize the continuity
and stability of the child's life").

Pursuant to U.C.A. §30-3-

34(l),1 the Court finds that this modification serves three
important interests of the children.
First, it economized on the amount of required travel.

This

1
"If the parties are unable to agree on a visitation schedule, the court
may establish a visitation schedule consistent with the best interests of the
child." U.C.A. §30-3-34(1).
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should promote the safety of the children, increase the amount of
time available for meaningful activities with each parent, and
reduce the amount of money diverted to transportation costs.
Second, it avoids late-evening exchanges on week nights,
which could have ill effects upon the health of the children as
well as their performance in school.
Third, it reduces the number of times the children are
forced to make a change of dwelling, with all of the
inconvenience that may entail (in terms of packing and cleaning,
for example).
86.

For these reasons, the Court finds that this visitation

schedule will tend to "maximize the continuity and stability of
the child[ren]'s [lives]," U.C.A. §30-3-33(2), and therefore is
"consistent with the best interest of the child[ren]"
§30-3-34(1).

U.C.A.

Moreover, this arrangement is compatible with this

Court's prior order of "generous, liberal and frequent visitation
by [Plaintiff]," Ruling at 18, subject to the restriction to be
discussed presently.
87.

Moreover, in its ruling from the bench, this Court

places an important restriction upon Plaintiff with regard to her
periods of visitation.

This Court stated that during the

visitation periods set forth, "there should be no romantic
interaction between the Plaintiff and Pedro Sauer."

Minute Entry

- Order to Show Cause Hearing ("Minute Entry") at n.p.

Plaintiff

must use caution and sound judgment in her relations with Mr.
Sauer in the presence of the children.
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88.
whatsoever

Furthermore, there shall be no romantic

interaction

between Plaintiff and Mr. Pedro Sauer during the

children's martial arts instruction.
89.

However, despite the concerns expressed by the

Defendant, this Court declines to restrict the children's
participation in martial arts while visitation.

As the Court has

previously stated on the record:
The participation of the children in martial
arts is a separate issue and should be
addressed through mediation. If the children
are being injured, bruised or engaging in
activities which are foreign to the personal
philosoph[y] of [either] parent, then the
issue can be revisited.
Minute Entry at n.p.
90.

In addition, as to any extra-curricular activities,

including Ju Jitsu/martial arts, the parties shall consult with
one another with the intent to reach a resolution.

If they are

unable to do so, they shall mediate their differences.

The

parties shall cooperate with each other in providing medical,
school and other records relating to the children.
91.

Each party is to assume its own costs and attorney's

fees associated with bringing and responding to the Order to Show
Cause.
IV.
CHILD SUPPORT
92.

Mr. Thomas is entitled to child support for the care

and custody of Katie and Joseph.

Practically speaking, it is

difficult to assess the income of Mr. Thomas because of his self29
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employment status and the legal measures set up for financing his
business.

In addition, income generated from a construction

business is volatile from year to year and is sensitive to the
economy.

Likewise, it is also difficult to assess Mrs. Thomas's

income because she historically enjoyed the benefit of an
inheritance of stocks and bonds exclusive to her.

There is

testimony that that source has been exhausted, but nonetheless
she had substantial income from the sale or stocks and bonds
during the tax year prior to trial.
93.

The Court finds Bert Thomas was self-employed, and had

numerous tools and two trucks at the time he married Mrs. Thomas.
He earns a living using his tools.
94.

The Court finds that Mr. Thomas owns a business known

as Bert Thomas Construction, Inc. (BTCI).

Mr. Thomas performs

the following tasks with respect to the business: he performs all
of the bidding, purchases all of the materials, answers the
telephone or otherwise handles all inquiries, pays all bills,
deals with all employees, and has so been involved for
approximately 20 years at Sundance.

He has periodically worked

with Dwight Hooker as an employee.
95.

Mr. Thomas has set up, pursuant to the advice of his

accountant, an investment company called Thomas Investments.
This accounting arrangement allows him to earn passive income
through the investment company without Social Security
contribution.
96.

The Court finds Mr. Thomas has confined virtually all
30
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of his work to the Sundance area.
homes in this area.

He remodels and maintains

He has also built a few homes in the

Sundance area.
97.

The Court finds Mr. Thomas's income is derived from two

sources: (1) Bert Thomas Construction Company, a corporation; and
(2) Thomas Investments.

There is not anything irregular or

inappropriate with respect to his income from either the
construction company and investment company as verified by both
Ann's and Bert's accountants.
98.

The Court finds Mr. Thomas has income which comes from

the investment company.

The Court finds the arrangement has been

set up so that Mr. and Mrs. Thomas could receive passive income,
thus reducing their withholding to Social Security.

According to

Mrs. Thomas' expert there does not appear to %>e any inappropriate
expenditures, or any unaccounted for funds, or inappropriate
accounting conducted by Mr. Thomas.

Moreover, there does not

appear to be any significant benefits to Mr. Thomas from either
the construction company or the investment company.

While

employees of the construction company did minor work on the home,
part of the home is listed as an asset of the investment company
and is used as an office, shop, bathroom and storage area.
99.

Mr. Thomas has been a reasonably successful contractor

earning, typically during the years, just prior to separation,
approximately $70,000 per year.
100.

The Court relies upon the exhibits introduced in

connection with the testimony of Derk Rasmussen, CPA, consisting
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of Exhibits 7 through 19.
101.

Mr. Rasmussen conducted an in depth review of the

parties1 savings account and checking account activity in order
to determine the availability of cash to the family, the
expenditures of cash, the income of the Defendant and the
projected income of the Defendant.
102.

The Defendant has testified that his income and

business activity has been about normal during the pendency of
the case.
103.

The trend in Utah County residential construction has

been an increasing trend, and the Bert Thomas Construction
revenue trend has approximately kept pace with that increase, see
Exhibit 12.
104.

Inexplicably and contrary to the Defendant's own

testimony, the actual Bert Thomas Construction Company revenue
has declined sharply since separation regardless of the trend of
residential construction in Utah County and the previous Bert
Thomas Construction trend, see Exhibit 13.
105.

It would be appropriate to average the income of Mr.

Thomas to determine what his actual income earning capacity is.
However, it would be inappropriate to give the same weight to
post-separation years as to pre-separation years.
106.

Therefore, the Court adopts the average set forth in

Exhibit 16 for Mr. Thomas's income at $69,567 per year, gross and
before taxes, which is an average of the income from the years
1988 to 1992.
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107.

The Plaintiff's income from her sole employment is

$25,824 gross per year.
108.

Child support should be based upon the Child Support

Guidelines for the State of Utah attributing $5,797 per month as
gross income to the Defendant and $2,152 per month to the
Plaintiff.
109.

To arrive at the amount of child support required of

parents collectively, this Court must first determine the
"adjusted gross income" of each parent.

U.C.A. §78-45-7.4.

"Adjusted gross income" in this case simply means gross income.
See U.C.A. §78-45-7.6.

This Court previously found Defendant's

annual income to be $69,567 and Plaintiff's to be $25,824.

These

figures are hereby found to represent the "gross income" and
hence the "adjusted gross income" of each party for purposes of
determining their respective child support obligations.
110.

According to U.C.A. §78-45-7.4(2)(a), the next step is

for this Court to "[c]ombine the adjusted gross incomes of the
parents."

This yields a sum of $95,391 annually.

Next, the

Court must "recalculate[]. . . to determine the average
[adjusted] gross monthly

income" of each of the parties

separately and of both together."
emphasis added.

U.C.A. §78-45-7.5(5)(a),

The result is a finding that the Defendant

receives $5,797.25 per month, while Plaintiff receives $2,152 per
month.

Together, their monthly income amounts to $7,949.25.

111.

With this last figure in hand, the Court is in a

position to "determine the base combined child support obligation
33
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using the base combined child support obligation table" found at
U.C.A. §78-45-7.14.

U.C.A. §78-45-7.7(2)(a).

According to that

table, where the monthly combined adjusted gross income ("monthly
combined income") is between $7,901 and $8,000, and there are two
children of the marriage, the base combined child support
obligation is $1,236 per month.
112.

This amount ($1,236) must be apportioned between the

parties according to their respective contributions to the
monthly combined income.

As it happens, Defendant contributes

72.9% of the income while Plaintiff contributes 27.1% of it.
Therefore, Defendant is liable for $901.39 ($1,236 x 72.9%) per
month in child support, while Plaintiff is liable for $334.61
($1,236 x 27.1%) per month.
113.

Because Defendant is the custodial parent, he is

entitled to receive $334.61 per month from Plaintiff for the
purpose of child support.
114.

Based upon the foregoing, child support should enter

consistent with the guidelines in the amount of $334.61 per
month.

Total child care paid by Mr. Thomas from February 1994,

through March, 1996 was $2,080.

His actual responsibility for

payment of child care was $438.

He is therefore entitled to a

credit of $1,642.00
V.
ALIMONY
115.
parties.

Alimony is largely a function of the income of the
U.C.A. §30-3-5(7)(a)(i)(iii).
34
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Defendant contends that

this Court erred in determining his income.
or may not be correct.

His contention may-

In any event, it is best left for the

appellate courts to revisit the complex financial arrangements of
the parties.

Accordingly, this Court declines the invitation to

disturb its prior determination of the Defendant's income.
B.
116.

There are a considerable number of factors in

determining the necessity, amount and duration of alimony
obligations.
listed at id.
(i)

At a minimum, the Court must consider the factors
These include:
the financial condition and needs of the recipient

spouse;
(ii) the recipient's earning capacity or ability to
produce income;
(iii) the ability of the payor spouse to provide
support; and ,
(iv) the length of the marriage.
Id.

In addition,

parties. . ."
117.

lf

[t]he court may consider the fault of the

U.C.A. §30-3-5(7)(b).

The aim of alimony generally is to maintain, as much

as possible, a certain standard of living for each of the parties
to a divorce.

Thus,

[a]s a general rule, the court should look to
the standard of living, existing at the time
of separation, in determining alimony . . .
However, the court shall consider all
relevant facts and equitable principles and
may, in its discretion, base alimony on the
standard of living that existed at the time
35
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of trial. . . U.C.A §30-3-5(&)(c).
Additionally, "[t]he court may, under appropriate
circumstances, attempt to equalize the parties1 respective
standards of living."
118.

U.C.A. §30-3-5(7)(d).

These are the statutory statements which guide the

analysis which follows.
C.
119.

Defendant in this case seeks a retroactive award of

temporary support.

He was ordered to make payments of $7 00 per

month at a preliminary order at the earliest stages of these
proceedings.

Defendant argues that amount was established based

upon a faulty and inflated determination of his income.

He

argues further that an initial faulty determination has been
perpetrated through this entire case to the harsh detriment of
the Defendant.
120.

Next, Defendant argues that Plaintiff's personal

expenses have been highly exaggerated, that she has sufficient
income to meet her needs and that she will receive a significant
amount of the proceeds (approximately $78,000) from the equity in
the home.

Further, he argues that during the pendency of this

action, she has had access to large amounts of money derived from
the sale of stocks and bonds and from personal savings (sometimes
in excess of $120,000).

Next, he argues that yearly gifts of

stocks and bonds, in light of the divorce, have now simply been
conveyed to their minor children as a subterfuge until after the
divorce.
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121.

Next, he argues that the accounts of the children can

be utilized to purchase a home, etc. and reduce any need for
alimony.

The Court finds this argument to be interesting, but

unconvincing.

Lastly, Defendant argues that Plaintiff's

affidavit of personal expenses is exaggerated, and that she has
sufficient income to meet her personal needs.
122.

Counsel for Plaintiff argues that Defendant should pay

alimony pursuant to the Temporary Order and that Plaintiff should
not pay child support simply because she cannot afford it even
accounting for the alimony she will receive.

Plaintiff argues

that her present personal expenses exceed her income.
123.

The purpose of alimony is to enable the receiving

spouse to maintain, as nearly as possible, the standard of living
enjoyed during the marriage.

Noble v. Noble, 761 P.2d 1369, 1372

(Utah 1988).
The 1995 amendment to §30-3-5(7)(a) codified
Jones which had established a three factor
approach in setting alimony. In setting an
award of alimony, a trial court must consider
the following three factors: (1) the
financial condition and needs of the
receiving spouse, (2) the ability of the
receiving spouse to produce sufficient income
for him or herself, and (3) the ability of
the payor spouse to provide support.
However, "alimony may not be automatically
awarded whenever there is disparity between
the parties' incomes"???
124.

Additionally, the Court has weighed the following

three factors.
1.

Earnings and Expenses

This Court has previously determined the income of each
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party.

The Court finds that Plaintiff's expenses are exaggerated

and that the expenses of Defendant will necessarily increase
somewhat because of this Court's award of custody to Defendant.
In addition, it is apparent that during this litigation that
Plaintiff has had access to sums of money derived principally
from the sale of gifted stock and bonds.
2.

Education, Health, Etc.

Both parties are employed and are healthy.

Plaintiff is a

college graduate and has pursued an advanced degree.

She is

employed as a teacher and has steady, stable employment.
Defendant is a high school graduate with no college degree and no
substantive advanced training.

He runs a one-man-managed

construction company, employing others as the seasons allow.

He

has expressed some desire to change careers and seek a more
stable, long-term employment with benefits and retirement.
3.

Ability to Pay

Defendant argues that he cannot afford alimony because he is
now saddled with a refinance of the home in order to pay out the
equity to Defendant.

Further, he again argues that the Court's

determination of income is in error and that Plaintiff's take
home income exceeds his.
125.

This Court previously held that the character of

Defendant's source of income requires that he remain in the
Sundance home.

His construction business relies exclusively upon

word-of-mouth referrals in the Sundance area.
126.

Clearly, there are limited funds to meet the demands
38
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of two households.

It is impossible to absolutely equalize

standards of living.

This Court must order alimony in an attempt

to provide the minimum of necessities, comforts, or luxuries
essential to maintain customary or proper status or
circumstances.
127.

Defendant has some ability to pay alimony.

Accordingly, the Court awards Plaintiff three years (36 months)
of alimony at the rate of $700.00 per month.

Defendant may have

credit for amounts paid pursuant to the Temporary Order of the
Court.

This award shall automatically terminate upon Plaintiff f s

remarriage or cohabitation with another person.
VI.
PENSION, RETIREMENT BENEFITS, MISCELLANEOUS, ETC.
128.

Health care insurance and health care costs.

The

children should be maintained on Mrs. Thomas1 health care plan.
Each party should pay one-half of any unreimbursed routine health
care costs.

Any non-routine medical, dental or orthodontic care

costs must be agreed upon by the parties before any such cost is
incurred.

The Court finds Mrs. Thomas terminated Mr. Thomas from

her health insurance.

Although the insurance coverage was

reinstated, as a result, Mr. Thomas incurred and paid health care
costs in the amount of $1,944, which should have been paid by her
insurance.

Mr. Thomas is entitled to a credit in that amount

against her interest in the home (See Exhibit 53).

If Mrs.

Thomas is able to obtain a result from the insurance company, she
may have it.
39
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129.

It is clear that Plaintiff improperly canceled health

care benefits, and it was necessary for the Court to order
reinstatement*

Defendant argues that he is entitled to medical

expenses he incurred because of the improper cancellation.
Plaintiff argues that Defendant did not comply with insurance
company policies.

It appears that these problems arose because

of Plaintiff's improper cancellation of coverage.

She is

chargeable, but is also entitled to the insurance reimbursement
payments once the bill has been presented and her payment to
Defendant has been verified.
130.

Cost of custody evaluation.

to Dr. Jensen as a friend of the Court.

These parties stipulated
When Plaintiff found his

recommendations to be unfavorable, adverse or objectionable, she
moved to have another evaluator appointed.

Regardless of the

language of this Court's decision, it was the intent of the Court
that the parties should share the costs of Dr. Jensen equally.
Plaintiff should bear all costs associated with the report and
appearance of Dr. Stewart.
131.

Tax Deductions.

Each party is entitled to claim one

of the children as a dependent for tax purposes.
132.

Debts.

Mr. Thomas shall be responsible for his debts

and obligations including those of the corporation.

Mrs. Thomas

shall be responsible for her own debts and obligations.
133.

CPStg Pf litigatlPn.

Each party shall be responsible

of his or her own costs of litigation, which include attorney's
fees, costs, costs of appraisals and expert witnesses.
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134.

Retirement.

Mr. Thomas is entitled to a qualified

domestic relations order.
1992.

The date of the marriage is July 17,

The date of the divorce is August 13, 1996.

Mr. Thomas is

entitled to be paid his interest in the retirement pursuant to
the terms and conditions of the plan.

The ratio which he is

entitled to receive is as follows:
.5 x total # of years married during which Mrs. Thomas
was teaching
total # of years Mrs. Thomas will have taught at
retirement.
Mr. Thomas is entitled to be designated $s a fifty percent (50%)
survivor.
135.

The Court finds Mr. Thomas is also entitled to one-

half of the school bus credit to which he was entitled by virtue
of paying taxes on the home in Sundance.

Mrs. Thomas collected

this credit in the amount of $4 00.
136.

The parties are ordered to cooperate in the

effectuation of these terms and conditions.
BASED UPON the foregoing Findings of Fact, the Court now
makes and enters its,
CONCLUSIONS OF LAW
1.

This Court has jurisdiction to hear and adjudicate this

matter.
2.

The Plaintiff is entitled to a Decree of Divorce, the

same to become final upon signing and entry.
3.

That the Plaintiff should be awarded the annual gifts

of cash and stock Plaintiff has received during the marriage,
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except for those funds which have been designated in trust for
the children which should be maintained by the Plaintiff in trust
for the children and made available to them consistent with the
intent of the donor.
4•

Each party should be awarded the personal property

presently in their possession and, in addition and not
withstanding that, that the Plaintiff should be awarded the
following items of personal property:
(a)

Kachina doll;

(b)

Twig outdoor furniture (five (5) pieces) or the

Adirondack outdoor furniture (four (4) pieces), at the
election of the Defendant;
(c)

One (1) of the Bearnaise Mountain Dog puppies, or

financial equivalent;
(d)

The oriental rug;

(e)

The antique toy trucks given to the Plaintiff by

her father;

5.

(f)

The wooden bowl;

(g)

One (1) copy of the home videos.

The Defendant should be awarded the home and real

property located in Sundance, Utah and the Plaintiff should be
awarded an interest in the home in the amount of $78,050.

The

Defendant should either purchase the Plaintiff's interest in the
cabin or sell the cabin and divide the proceeds consistent with
the Decree.

The Defendant's election to purchase the cabin

should be exercised within 120 days from date hereon.
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Upon

expiration, the cabin should be placed on the market for sale,
and the parties should cooperate in its listing, showing, selling
and closing.
6.

The Defendant should be awarded the sole care, custody

and control of the minor children of the parties subject to
generous, liberal and frequent visitation rights in the
Plaintiff.
7.

The Plaintiff is awarded reasonable and liberal

visitation rights which consist of those set forth in §30-3-35
Utah Code Ann., amended as follows:

Plaintiff shall enjoy

visitation on alternating weeks commencing Thursday evening
following the release of the children from school and concluding
the following Monday morning when the Plaintiff returns the
children to school, which shall constitute her alternating
weekend visitation.

Additionally, the parties agree that the

Plaintiff shall enjoy midweek visits with the children on
Thursday evenings following the children's dismissal from school
until the following Friday morning when the Plaintiff delivers
the children to school.
8.

The parties shall divide the children's "vacation time"

between them.

Vacation time shall include "off-track" school

time when the children are in year-round schools.

This will

include summer off-track or vacation time provided that each
party will enjoy a two (2) week period of time that is
undisturbed by visitation with the other parent, which will allow
for family vacation time.
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9.

The Court adopts the advisory guidelines contained in

§30-3-33 Utah Code Ann.
10.

The Defendant should be awarded child support from the

Plaintiff in the amount of $334.96 per month consistent with the
Utah Uniform Child Support Guidelines.
11.

The Defendant should be awarded a credit in the amount

of $1,642.00 for overpayment of child care.
12.

The Plaintiff is awarded alimony from the Defendant in

the amount of $700.00 per month for a period of three (3) years
commencing with the entry of the Temporary Order herein.

Alimony

shall automatically terminate upon the Plaintiff's remarriage or
cohabitation with another person.
13.

The children should be maintained on Plaintiff's health

care plan.

Each party should pay one-half of any unreimbursed

routine health care costs. Any non-routine medical, dental or
orthodontic care costs must be agreed upon by the parties before
any such cost is incurred.
14.

Defendant should be entitled to a credit in the amount

of $1,944 against Plaintiff's interest in the home for medical
expenses incurred by the Defendant which would have been covered
on Plaintiff's medical insurance had Plaintiff not canceled
Defendant's coverage.

If Plaintiff is able to obtain a result

from the insurance company, she should have that.
15.

The parties should share equally in the costs of the

Dr. Jay Jensen child custody evaluation.
16.

Each party should be entitled to claim one of the
44

children as a dependent for tax purposes.
17.

The Defendant should pay and assume his own debts and

obligations, including those of the corporation, and hold the
Plaintiff harmless thereon.

Plaintiff should pay and assume her

debt and obligations and hold the Defendant harmless thereon.
18.

Each party should pay their own costs of litigation,

which include attorney's fees, costs, costs of appraisals and
expert witnesses.
19.

The Defendant should be entitled to a qualified

domestic relations order.
1992.

The date of the marriage is July 17,

The date of the divorce is August 13, 1996.

Defendant

should be paid his interest in the retirement pursuant to the
terms and conditions of the plan.

The ratio which Defendant

should be entitled to receive is as follows:
.5 x total 4 of years married during which Mrs. Thomas

wag teaching
total # of years Mrs. Thomas will have taught at
retirement.
Defendant should be designated as a fifty percent (50%) survivor.
20.

The Defendant is awarded one-half (%) of the school bus

credit in the amount of $4 00.00 which Plaintiff previously
collected.
21.

The parties should cooperate in the effectuation of

these terms and conditions.
DATED THIS

day of May, 1997
BY THE COURT:
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HONORABLE LYNN W. DAVIS
DISTRICT COURT JUDGE
Approved as to Form:

BRENT YOUNG
Attorney for "Defendant
Approved as to Form:

^FREDERICK N. GREEN
Attorney for Plaintiff
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IN THE FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
ANN ELIZABETH THOMAS,

RULING
Plaintiff,
CASE NO. 934402503
DATE: AUGUST 19, 1996

vs.

JUDGE: LYNN W. DAVIS
BERT CHARLES THOMAS,

CLERK: SGJ

Defendant.

The above-entitled matter came on regularly for trial commencing September 5,
1995, and, following an adjournment, convening again February 26, 1996. The Honorable
Judge Lynn Davis presided. The plaintiff and the defendant were present in person and
represented by their attorneys, Frederick N. Green appearing for the plaintiff and Brent Young
appearing for the defendant. Each party presented evidence and testimony, and the Court
entertained the testimony of the parties and witnesses. Counsel argued the following
contested issues: 1) division of personal property; 2) division of real property and value of
real property and marital versus premarital property; 3) child custody and visitation; 4) child
support; 5) alimony; 6) pension, retirement issues, business assets; and 7) miscellaneous
issues. ~ Final argument was heard by the Court on April 1, 1996. The Court, having
reviewed the file, the exhibits, and the arguments of counsel based thereon and good cause
otherwise appearing, the Court now makes and enters its
FINDINGS OF FACTS
1.

The parties were married on July 17, 1982.

2.

Each of the parties resided in Utah County for more than three (3) months prior

to the filing of the Complaint.

1

3.

The parties have two (2) minor children of the marriage: Joseph, born July 12,

1986, age ten (10); and Katherine, "Katie," born July 8, 1989, age seven (7).
4.

The parties separated and began to live separate and apart on March 21, 1993.

5.

The plaintiff is thirty-eight (38) years old and has earned a Bachelor of Science

degree, prior to her marriage to the defendant, from the University of Utah.
6.

The plaintiff presently teaches special education for the Alpine School District.

7.

The parties' children also go to school in the Alpine School District at the same

school in which the plaintiff teaches.
8.

The defendant is a self-employed contractor and builder licensed as such in the

State of Utah. He is a high school graduate with some plans to continue his education.
9.

During the marriage, the parties have acquired personal property and improved

real property.
L
PERSONAL PROPERTY
10. The general purpose of property division is to allocate property "in a manner
which best serves the needs of the parties and best permits them to pursue their separate
lives." The overriding consideration in property division is "that the ultimate division be
equitable—that property be fairly divided between the parties given their contributions during
the marriage and their circumstances at the time of the divorce." Burt v. Burt. 799 P.2d 1166,
1171.
11. For the purposes of asset consideration this Court accepts the following
definition:
Marital property is all property acquired during marriage except property acquired
by gift or inheritance and it "encompasses all of the assets of every nature possessed
by the parties, whenever obtained and from whatever source derived." Dunn v.
Dunn. 802 P.2d 1314, 1317-1318.
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12. It is clear that statutory law confers broad discretion upon the trial court in the
division of property, real and personal, regardless of its source or time of acquisition.
13. During the course of the marriage, and prior thereto, the plaintiff received
annual gifts, principally from her grandfather.
14. These gifts were always in cash or in kind and, when in the form of stock,
were conveyed to the plaintiff individually and not to the defendant as well.
15. This practice continued through the marriage and existed among Mrs. Thomas1
siblings, likewise.
16. Since the separation of the parties, gifts have been made in trust for the benefit
of the parties' minor children.
17. All of these gifts have always been maintained in separate accounts or in
separate stock accounts or certificates, and have not been augmented, supplemented, added to,
protected or enhanced by the defendant or from earnings from either party during the
marriage.
18. As such, they are classic cases of separate property which have maintained
their separate identity and should be awarded to the plaintiff, except for those funds which
have been designated in trust for the children which should be maintained by the plaintiff, in
trust, for the children and made available to them consistent with the intent of the donor.
19. Subsequent to separation, the defendant prepared a document entitled "Personal
Property Settlement Between Ann Thomas and Bert Thomas" dated February 5, 1994.
The Court finds the parties discussed the final resolution of the division of personal
property and tools. Mr. Thomas drafted an agreement. Mrs. Thomas made changes to that
agreement and signed it. Property was delivered and accepted pursuant to the agreement. No
discussion was had about that agreement for a period of approximately one year. Based upon
the authority of the agreement, Mrs. Thomas even sold a vehicle.
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20. Upon review, and based upon the testimony of the parties, the Court finds that
the "Settlement" is ambiguous because it does not state whether it is a settlement of all
property rights or only temporary property rights.
21. Furthermore, the agreement was executed without the benefit of counsel, and
its enforcement would result in a potentially significant and substantial inequity between the
parties. Additionally, the circumstances surrounding the agreement and its consideration are
heavily disputed.
21. Rather, the Court relies upon Exhibit 25 of the plaintiff which lists, in detail,
the personal property in each party!s possession, what property would constitute gifts to either
party, and the relative values of the property.
22. Therefore, it would be reasonable for the parties to be awarded the personal
property presently in their possession and, in addition and not withstanding that, that the
plaintiff be awarded the following items of personal property:
a)

Large Indian rugs given to the plaintiff by the defendant.

b)

Kachina doll.

c)

Twig outdoor furniture (five (5) pieces) or the Adirondack outdoor

furniture (four (4) pieces), at the election of the defendant.
d)

One (1) of the Bernease Mountain Dog puppies, or financial equivalent.

e)

The oriental rug.

f)

The antique toy trucks given to the plaintiff by her father.

g)

The wooden bowl.

h)

One (1) copy of the home videos.
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n.
REAL PROPERTY
a. Marital Versus Separate Property
24. Utah's appellate courts have long held that once a trial court has determined
marital property, the Court may distribute it equitably, regardless of which party's name
appears on the title. Huck v. Huck. 734 P.2d 417, 420 (Utah 1986). "The trial court is
empowered to make such distributions as are just and equitable, and may compel such
conveyance as are necessary to that end." Jackson v. Jackson. 617 P.2d 338, 340-41 (Utah
1980).
25. The Court finds that Mr. Thomas, solely and exclusively, owned real estate in
Sundance, Utah, before the parties were married. He owned the real estate free from any type
of encumbrance. (The subject property is described in plaintiffs Exhibit 23.) The Court finds
that Mr. Thomas commenced construction of a home on the property, and that it was framed
up and many of the materials had been purchased before the parties were married. In
addition, it is important to note that a lengthy access road had been constructed and power
and sewer utilities have been placed on the premises. The Court finds Mr. Thomas continued
to work on the home after the marriage, using materials previously obtained. This property
ultimately became the parties' martial residence. Approximately one to one and one-half
years ^fter they were married, the parties obtained $27,000 from Mrs. Thomas's grandfather.
This note was secured by a mortgage which had been reduced to approximately $17,000 at
the time of trial (Exhibit 23).
26. The note was signed by both parties, as was the mortgage. Title was
transferred to facilitate the security of the note payable to Mrs. Thomas's grandfather. The
evidence is clear that Mr. Thomas did not make a gift of the home to Mrs. Thomas.
27. Mr. Thomas had a significant asset before the marriage and was able to use
assets previously acquired to help complete the home for at least a year. Therefore, it would
5

be inequitable for the Court to divide the equity in the home equally, and permit Mrs. Thomas
to have all of her stocks and bonds. It would not be equitable or consistent for the Court to
award Mrs. Thomas all of her premarital property and her gifts and inheritance and award her
one-half of Mr. Thomas's premarital property. That approach may force Mr. Thomas to sell
his home, which would be much to the disadvantage of the children, and it would ignore the
simple fact that he had a substantial asset for which he had worked for many years before the
marriage and acquired before the marriage. It would also have a significant adverse effect
upon his employment opportunities at Sundance for the following reasons:
a.

Mr. Thomas has lived in Sundance since five years before the marriage,

although not continuously until the home was habitable.
b.

Since the Fall of 1983 he has lived there continuously and is very much

involved in the social and political activities there. For example, he is the Fire
Chief, member of the North Fork Special Services District, and Vice-Chairman
for three years. He is a past president of the Homeowners Association,
Chairman of the Architectural Committee, and he drafted the Architectural
Covenants for the SCAPO subdivision.
c.

Mr. Thomas earns his livelihood and established his business at Sundance,

and has earned his livelihood almost exclusively in that community since 1977.
d.

Given his income, it is not probable that he could acquire other

accommodations in that community.
e.

It would prove far more difficult for him to maintain his maintenance

contracts if he were to leave the area.
28. Commencing sometime during the period of cohabitation and thereafter, the
plaintiff made some modest contribution to the construction of the home including her own
manual labor, the acquisition of building materials, the building of retaining walls, and
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generally assisting the defendant who acted as the general contractor for the building of the
home.
29. As stated above, generally, parties should retain their separate property that
they brought into the marriage or that they might inherit during the marriage.
30. The ownership of the premises and the stage of improvement of the lot prior to
marriage is not significantly disputed. The value of the asset prior to marriage can be
established. It would be inequitable to grant plaintiff an interest for which she never worked
for, nor contributed to.
31. The building lot had been conveyed to Mr. Thomas and significant
improvements had been made prior to any contribution by Mrs. Thomas. This Court may
always adjust property distribution to achieve an equitable result.
32. The Court values Mr. Thomas' premarital asset at $150,000. The Court
specifically rejects Mr. Free's claim that the 1982 value could not be ascertained because of
the credibility problems listed below. That consists of the building lot and its improvements
including the foundation for the home, the partially framed home, the lengthy access road
which was constructed and other improvements such as sewer, power, partial retaining walls,
and the stockpiled supplies.
33. Beyond that interest, Mrs. Thomas is then entitled to an equitable share
because of her maintenance and contributions. This appears to be a fair, just and equitable
result because Mr. Thomas retains his clearly premarital interest, and Mrs. Thomas retains an
equitable interest based upon her efforts. This equitable determination rejects both the
position of plaintiff (commingling) and the position of defendant (exclusive ownership
together with all appreciation).
b. Valuation of the Real Property
34. Trial courts are provided considerable discretion in establishing the value of
real property. Such valuations are presumed valid and will not be overturned absent a clear
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abuse of discretion. Morgan v. Morgan. 795 P.2d 684, 691 (Utah Ct. App. 1990). As stated
in Morgan at 691, the trial court "is entitled to give conflicting opinions whatever weight it
deems appropriate.H There are conflicting opinions in this case. The Court establishes the
value of the Sundance property as of the date of trial.
35. The plaintiff introduced evidence based upon the real property appraisal
conducted by Gary Free and Associates which is based upon the "comparable sales approach"
and concludes that the home has a current fair market value of $500,000.
36. The defendant introduced evidence based upon an appraisal conducted by Jud
Harward who concluded that the home had a current fair market value of $355,000.
37. The Court is disinclined to accept the appraisal of the home at Sundance by
Mr. Free, plaintiffs expert, for the following reasons:
a.

Plaintiffs expert was uncertain of the comparables and some of the

pictures of the "comparables" did not even correspond to the comparables
which were relied upon. While this does not constitute a dispositive defect, it
does reflect upon the accuracy of the appraisal and the credibility and integrity
of the report.
On this issue, the Court agrees with Mr. Thomas. The Court is not
impressed with the idea that the photos of the comparables are not required and
therefore of little importance. In the Court's view, an appraisal is a comparison
of properties. The photograph is a "snapshot" of the real property. If it is
wrong, the appraisal could be misleading.
b.

The comparables were not visited.

c.

The quality of the materials and quality of workmanship in the

comparables were considerably different than those used by Mr. Thomas. It is
undisputed, specifically, that the materials to construct the Thomas cabin had
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been previously used. The materials in the comparables were new. For
example, the kitchen cabinets in the Thomas cabin are made of plywood.
d.

Comparison of the garages were not accurate, as well as other items such

as number of fire places, concern for avalanche danger, and degree of exposure
to sun.
e.

The Thomas home is not complete. It requires maintenance and repairs to

make it marketable. The "Free" appraisal did not give sufficient weight to the
true condition of the Thomas cabin.
f.

Mr. Free and his associates had considerable difficulty in even locating the

correct properties.
g.

Of significant concerns to this Court was Mr. Free's failure to address the

extant property line and easement problems associated with the property Such
problems can significantly delay the sale of a property and the Court is aware
that title problems not only affect the marketability of a property, but also
affect its value.
h.

The "Free" appraisal also failed to address the difficulty of accessibility to

the subject property and the significance of view.
38. Mr Thomas testified of his personal knowledge of plaintiffs comparables
because he was acquainted with each, and had performed work in many of the comparables
and other cabins in the area. He testified concerning the significant differences in the quality
of those properties compared to the Thomas cabin.
39. Next, the Court turns to the appraisal of Mr. Jud Harward. It is clear that Mr
Harward has considerable experience of appraising in Utah County area and in appraising
property in Sundance.
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40. The Court accepts Mr. Harward's appraisal based upon his experience and
observations in appraising real estate in Sundance. Accordingly, the Court accepts the value
of the cabin at $355,000.
41. The Court must consider costs associated with sale. It is undisputed that there
are problems with the cabin before it could be marketable, including boundary line problems.
There also are costs of repair. A real estate commission would be approximately 6%, plus
closing costs (.06 x $355,000 = $21,300). Mr. Thomas testified that the sales costs would be
approximately $31,900. The mortgage of approximately $17,000 would have to be paid.
$355,000

Sale Price

$ 17,000

Mortgage

$ 31.900

Commission and Realtor Fees

$306,100

Total Equity

42. The value of Mr. Thomas's interest at the time of marriage was $150,000. The
Court has already addressed the issue of natural growth/appreciation. A fair division of the
equity forces the Court to reject the appreciation factor given the contributions of the parties
during their marriage and their circumstances at the time of the divorce. Newmever v.
Newmever. 745 P.2d 1276, 12178 (Utah, 1987). Accordingly, Mrs. Thomas's equity is
calculated as follows ($306,100 - $150,000 12).
43. Therefore, the Court awards Mrs. Thomas an interest in the home at the value
of $78,050.
44. The Court grants the defendant the option to either purchase the plaintiffs
interest in the cabin or sell the cabin and' divide the proceeds consistent with the above
findings of fact.
45. The election to purchase the cabin should be exercised within 120 days from
date hereon. Upon expiration, the cabin should be placed on the market for sale, with the
parties cooperating in its listing, showing and selling and closing.
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m.
CHILD CUSTODY AND VISITATION
46. As indicated above, the parties have two minor children: Joseph and Katie.
This Court is charged with the duty respecting the future care and custody of Joseph and
Katie as it deems appropriate.
This trial court is given broad discretion in making child custody awards. Sukin v.
Sukin, 842 P.2d 922, 923 (Utah Ct. App. 1992). This Court has had the opportunity to
witness the parties, to hear all of the evidence, to visit with the minor children and to judge
the personal and individual circumstances of this case.
As provided by statute, "in awarding custody, the court shall consider, among other
factors the court finds relevant, which parent is most likely to act in the best interests of the
(children), including allowing the child frequent and continuing contact with the noncustodial
parent as the court finds appropriate.M 30-3-10(2) U.C.A., 1953 as amended. In determining
custody, the Court is to consider the best interests of the child and the past conduct and
demonstrated moral standards of each of the parties.

30-3-10 U.C.A., 1953 as amended.

47. This Court shall consider the "best interests of the child" as an important
factor, but will also consider past conduct and moral standards of the parties and which parent
will act in the child's best interest and other relevant factors such as keeping the siblings
together, and each child's bond with each parent.
48. It is apparent that Joseph and Katie get along well, participate in activities
together, and are a mutual support of each other. As noted in Dr. Stewart's report, there is a
firm sibling bond. Accordingly, it is in their best interests not to be separated. This Court
did not inquire as to the preference of Joseph or Katie because neither child is sufficiently
mature of age and capacity to reason so as to form an intelligent preference regarding legal
custody.
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49. Both parents truely have a sincere desire for custody. This Court has carefully
examined a custody evaluation report of Dr. Jay P. Jensen, a clinical psychologist, dated
March 21, 1995. He, by stipulation, was appointed friend of the Court. In addition, the
Court carefully examined the custody evaluation report of Dr. Elizabeth B. Stewart, also a
clinical psychologist, dated December 1, 1995. Both of these fine professionals testified at
trial. Dr. Stewart had the benefit of Dr. Jensen's report when making her report and
adopted/supported some of his findings and conclusions and criticized others. This Court
would have favored an analysis which did not rely upon or disparage that of the partystipulated friend of the Court. The Court has relied, in part, on both evaluations for guidance,
but the Court does not accept either in total.
The two custody evaluations performed in this case appear to agree on a number of
important points and disagree on some critical issues. Dr. Jensen recommended that custody
be given to the father or, in the alternative, a modified joint custody arrangement be worked
out. Dr. Stewart recommends that custody be awarded to Mrs. Thomas.
50. This is a complicated case with no easy, clear-cut answers. Both of these
parents seek custody, are competent and definitely love their children. Both have personal,
professional lives which somewhat complicate custodial arrangements. The children have
been isolated in their Orem neighborhood because they attend a non-neighborhood school,
Orchard Elementary, where their mother teaches. In addition, they have been somewhat
isolated in their Sundance neighborhood because of the paucity of playmates and distance
between cabins, etc.
51. Ann Thomas was the primary caretaker for the children prior to the parties1
separation.
52. Prior to the parties' separation, and since, Ann Thomas has performed well as
the mother of the children.
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familiar surroundings. At earlier stages of the separation, Mrs. Thomas wished
to move from the area regardless of the separation of the children from their
father.
c.

Mr. Thomas has no plans to diminish Mrs. Thomas's role in the children's

lives.
d.

Mr. Thomas was not unfaithful in the marriage and has set a better

example in this regard.
e.

There is no indication that Mr. Thomas would subject the children to the

deleterious effects of a relationship such as Mrs. Thomas has done.
f.

Mr. Thomas has maintained the proper orientation to his family and is

more interested in the children having a meaningful relationship with both
parents.
71. Based upon the above, the Court believes it is in the long term best interests of
the children to award their custody to Mr. Thomas subject to generous, liberal and frequent
visitation by Mrs. Thomas. This award will allow the children the stability of the home,
which they have known from birth, will allow them to continue in the same school and will
allow them to have daily contact with their mother there. This arrangement will provide Mrs.
Thomas with sufficient recreational time, as well as work time/discipline time with the
children.
IV. CHILD SUPPORT
72.

Mr. Thomas is entitled to child support for the care and custody of Katie and

Joseph. Practically speaking it is difficult to assess the income of Mr. Thomas because of his
self-employment status and the legal measures set up for financing his business. In addition
income generated from a construction business is volatile from year to year and is sensitive to
the economy. Likewise it is also difficult to 2^sess Mrs. Thomas's income because she
historically enjoyed the benefit of an inheritance of stocks and bonds exclusive to her. There
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is testimony that that source has been exhausted, but nonetheless she had substantial income
from the sale of stocks and bonds during the tax year prior to trial.
73. The Court finds Bert Thomas was self-employed, and had numerous tools and
two trucks at the time he married Mrs. Thomas. He earns a living using his tools.
74. The Court finds that Mr. Thomas owns a business known as Bert Thomas
Construction, Inc. (BTCI). Mr. Thomas performs the following tasks with respect to the
business: he performs all of the bidding, purchases all of the materials, answers the telephone
or otherwise handles all inquiries, pays all bills, deals with all employees, and has so been
involved for approximately twenty years at Sundance. He has periodically worked with
Dwight Hooker as an employee.
75. Mr. Thomas has set up, pursuant to the advice of his accountant, an investment
company called Thomas Investments. This accounting arrangement allows him to earn
passive income through the investment company without Social Security contribution.
76. The Court finds Mr. Thomas has confined virtually all of his work to the
Sundance area. He remodels and maintains homes in this area. He has also built a few
homes in the Sundance area.
77. The Court finds Mr. Thomas's income is derived from two sources: (1) Bert
Thomas Construction Company, a corporation, and (2) Thomas Investment. There is not
anything irregular or inappropriate with respect to his income from either the construction
company and investment companies as verified by both Ann and Bert's accountants.
78. The Court finds Mr. Thomas has income which comes from the investment
company. The Court finds the arrangement has been set up so that Mr. and Mrs. Thomas
could receive passive income, thus reducing their withholding to Social Security. According
to Mrs. Thomas's expert there does not appear to be any inappropriate expenditures, or any
unaccounted for funds, or inappropriate accounting conducted by Thomas. Moreover, there
does not appear to be any significant benefits to Mr. Thomas, from either the construction
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company or the investment company. While employees of the construction company did
minor work on the home, part of the home is listed as an asset of the investment company
and is used as an office, shop, bathroom and storage area.
79. Mr. Thomas has been a reasonably successful contractor earning, typically
during the years just prior to separation, approximately $70,000 per year.
80. The Court relies upon the exhibits introduced in connection with the testimony
of Derk Rasmussen, CPA, consisting of Exhibits 7 through 19.
81. Mr. Rasmussen conducted an in depth review of the parties' savings account
and checking account activity in order to determine the availability of cash to the family, the
expenditures of cash, the income of the defendant and the projected income of the defendant.
82. The defendant has testified that his income and business activity has been
about normal during the pendency of the case.
83. The trend in Utah County residential construction has been an increasing trend,
and the Bert Thomas Construction revenue trend has approximately kept pace with that
increase, see Exhibit 12.
84. Inexplicably and contrary to the defendant's own testimony, the actual Bert
Thomas Construction revenue has declined sharply since separation regardless of the trend of
residential construction in Utah County and the previous Bert Thomas Construction trend, see
Exhibit 13.
85. It would be appropriate to average the income of Mr. Thomas to determine
what his actual income earning capacity is. However, it would be inappropriate to give the
same weight to post-separation years as to pre-separation years.
86. Therefore, the Court adopts the average set forth in Exhibit 16 for Mr.
Thomas's income at $69,567 per year, gross and before taxes, which is an average of the
income from the years 1988 to 1992.
87. The plaintiffs income from her sole employment is $25,824 gross per year.
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88. Child support should be based upon the Child Support Guidelines for the State
of Utah attributing $5,797 per month as gross income to the defendant and $2,152 per month
to the plaintiff.
89. Based upon the foregoing, child support should enter consistent with the
Guidelines. Counsel for defendant is instructed to prepare the necessary Child Support
Obligation Worksheet. Total child care paid by Mr. Thomas from February, 1994 through
March, 1996 was $2,080. His actual responsibility for payment of child care was $438. He
is therefore entitled to a credit of $1,642.
V,
ALIMONY
90. The issue of alimony is reserved. It is necessary to resubmit financial
statements which now reflect the award of custody. An alimony award is highly fact specific
and the previous financial statement of plaintiff mixed the financial needs of the children with
her own. The custody award will affect the financial condition and needs of the receiving
spouse and may also affect the payor's ability to provide support. In addition, defendant's
claim respecting overpayment is reserved.
VL
PENSION, RETIREMENT BENEFITS, MISCELLANEOUS, ETC
91. Health care insurance and health care costs. The children should be maintained
on Mrs. Thomas's health care plan. Each party should pay one-half of any unreimbursed
routine health care costs. Any non-routine medical, dental, or orthodontic care costs must be
agreed upon by the parties before any such cost is incurred. The Court finds Mrs. Thomas
terminated Mr. Thomas from her health insurance. Although the insurance coverage was
reinstated, as a result, Mr. Thomas incurred and paid health care costs in the amount of
$1,944, which should have been paid by her insurance. Mr. Thomas is entitled "to a credit in
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that amount against her interest in the home (See Exhibit 53). If Mrs. Thomas is able to
obtain a refund from the insurance company, she may have it.
92. Costs of custody evaluation. Mr. Thomas should be reimbursed for the costs of
the friend of the court's custody evaluation performed by Dr. Jay Jensen.
93. Tax deductions. Each party is entitled to claim one of the children as a
dependent for tax purposes.
94. Debts. Mr. Thomas shall be responsible for his debts and obligations including
those of the corporation. Mrs. Thomas shall be responsible for her own debts and obligations.
95. Costs of litigation. Each party shall be responsible for his or her own costs of
litigation, which includes attorney fees, costs, cost of appraisals and expert witnesses.
96. Retirement. Mr. Thomas is entitled to a qualified domestic relations order.
The date of the marriage is July 17, 1982. The date of the divorce is August 13, 1996. Mr.
Thomas is entitled to be paid his interest in the retirement pursuant to the terms and
conditions of the plan. The ratio which he is entitled to receive is as follows:
.5 x total # of years married during which Mrs. Thomas was teaching
total # of years Mrs. Thomas will have taught at retirement
Mr. Thomas is entitled to be designated as a fifty percent (50%) survivor.
97. The Court finds Mr. Thomas is also entitled to one-half of a school bus credit to
which he was entitled by virtue of paying taxes on the home in Sundance. Mrs. Thomas
collected this credit in the amount of $400.

vn.
98. The parties are ordered to cooperate in the effectuation of these terms and
conditions. Counsel for defendant is instructed to prepare findings of fact and conclusions of
law and a decree consistent with this decision.
Dated this / /

day of August, 1996.

JUDGE
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cc:

Frederick Green, Esq.
Brent Young, Esq.
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Ann Elizabeth Thomas vs. Bert Charles Thomas
934402503

Dear Commissioner Maetani
The following is a summary of the findings obtained from and
recommendations pertaining to an evaluation of the Thomas familv.
This evaluation focused on the custodial and visitation arrangements that best serve the welfare and interest of the parties two
minor children, Joseph, age 8 (d.o.b. 07-12-86), and Katie, age 5
(d.o.b. 07-08-89). This evaluation required approximately 50 hours
to complete (including write-up). The evaluation included:
1.

Multiple interviews
regarding:
a.
b.
c.
d.
e.
f.

2.

with each

party to

obtain

Background, work, and family history
Marital history
Present life circumstances
Parenting skills and discipline techniques
Relationship/bonding of the children to each parent
Observation of parent/child interactions

Psychological testing, including the following:
a.
b.
c.
d.

information

MMPI
Shipley IQ test
Beck Depression Inventory
Rorschach Inkblot Test
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3.

Completion of a custody questionnaire

4.

Interviews of the children

5.

Review of information from collateral

6.

Review of documents submitted by the parties

7.

Compilation and report writing

individuals

This evaluation resulted in the gathering of a large quantity
of information. A synopsis of this information will be presented
below.

PERTINENT HISTORY
Bert and Ann Thomas met while attending high school in their
home town of Glenview, Illinois. Bert graduated from high school
in 1975 and worked in the construction trade for two years before
being invited to move to Sundance, Utah to build a home for. a
family friend. He reports falling in love with the location so he
purchased a building lot in 1979 and made plans to reside there
permanently.
Ann graduated from high school in 1976, attended
DePaul University, and then moved to Salt Lake City, Utah to attend
the University of Utah. She lived with family friends and worked
as governess for their children pending her graduation in special
education. The couple intensified their courtship at this time.
After Ann's graduation from the University of Utah in 1980,
the couple became cohabitants in a cabin in the Vivian Park
vicinity of Provo canyon. They resided there from approximately
January 1981 to July 1983. It was during this time that the couple
was married on July 17, 1982. Ann was employed as a teacher in the
Alpine School District and Bert continued
to work in the
construction business at Sundance. He established himself in the
area as a self-employed contractor in 1983. The Thomas' moved to
Sundance and lived in the home of a friend from July 1983 through
December 1983, whereupon they moved into their own home at
Sundance. Bert established his business out of their home.
The couple provide a description of their early marital years
as happy.
Bert related the marriage to him was "blissful" and
improved over the years.
Ann felt that her happiness in the
marriage deteriorated over time inasmuch as the relationship lost
its passion and became more "surface". In reference to the latter
2
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portion of the marriage, she reported they "didn't confront
things", by dealing with the differences between them. She noted
that neither of them discussed their personal feelings with each
other as they had once done.
The couples first child Joseph, received enthusiastic welcome
by both parents in July 1986. Ann was teaching at Aspen Elementary
School in Orem during the first year of Joseph's life. Each day,
Ann dropped Joe off at day care near the school where she worked.
The couple's financial picture improved enough that Ann stopped
teaching school at the end of the 87/88 school year. Joseph was
nearly three years old when the couple's second child, Katie was
born in July 1989.
After Katie's birth Ann elected to stay at home with her
children rather than return to the school to teach. Both Bert and
Ann gave a similar account of Ann's feelings of growing isolation
and unhappiness. Ann noted her concern for her children as well,
indicating that
Sundance
was
an area without
an
abundant
opportunity for friendships. Beginning in 1989, when Joseph was
three, Ann began making the journey with Joseph to Meridian school
in Provo to facilitate a pre-school experience every other da^y.
Ann also involved herself in Joseph's classroom while Katie was in
day care.
As a four year-old Joe attended preschool daily in
Provo, before starting Kindergarten at Meridian school.
ijlr. Thomas_noted that Ann had become increasingly withdrawn
emotionally from he and the kids. He reported they had a number of
discussions regarding her feelings of depression.
In her daily
travels to Provo, Ann began exercising at the health club while the
kids were in day care or school. Bert reported that he had hoped
that Ann's seemingly excessive interest in her health would aid her
in feeling happier. Mrs. Thomas reports that during the summer of
1992 she had become "extremely depressed". She had been seeing a
counselor in Salt Lake, but was unable to reduce the depression.
Ann could not discover any real precipitant to this condition, but
noted that it became apparent to her that her depression was
related to the lack of intimacy she felt in her relationship with
Bert.
Bert was dealing with his own pain inasmuch as he was coping
with his brothers deteriorating health, and subsequent death in the
summer of 1992. Bert reported that he was at his brothers funeral
at the time of he and Ann's tenth wedding anniversary when, in a
telephone conversation with Ann he realized that she was seriously
considering ending the marriage. Upon his return from Illinois he
embarked upon a resolution of the marital relationship. Ann had
3
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continued in therapy with Naomi Smith and then terminated that
therapy in the Fall of 1992.
Bert reported that he was never
invited to attend this therapy even though he was aware that their
marital relationship was a causal source to Ann's depression.
In addition to the "disconnect" reported by Mrs. Thomas, the
marital relationship also began to be challenged by Mrs. Thomas*
attachment to her Jiu Jitsu instructor at the health club.
Mr.
Thomas was unaware in the Fall of 1992 that his wife had met
another person, Ann indicated "Bert asked if there was somebody
else. I lied." She and Bert provide differing versions as to when
this relationship started:
Ann states that she met Mr. P in
October and had a relationship with him in November of 1992. Bert
believes the relationship had started as early as June 1992. Mrs.
Thomas was awaiting the end of the 1992 holiday season to announce
her plans for divorce. Mr. Thomas retrospectively assessed that
Ann began spending considerable sums of money on goods in
preparation to establish another household when she left.
In January 1993 the couple began "marital counseling". Mrs.
Thomas reported that she told the marital counselor of her desire
to be straight with Bert about her plans to get out of the
marriage.
In essence she regarded the therapists role as a
facilitator of the breakup.
Bert, on the other hand, was
speculating at the time of his interview with the examiners, that
Ann was being ingenuous in the therapy with Suzanne Dastrup, and
that Ann was not really working on resolving
the marital
relationship at all. He reported, ,f I feel her going to therapy was
an appeasement. She was a goner before we went to counseling." The
marital therapy continued through June 1993, even though t h ^
parties separated in March 1993.
Bert reports that he had i
sustained hope the marriage would result in reconciliation even 1
after learning of Ann's extra-marital affair.
At the time of separation in March 1993, Ann moved a block
away from Bert in the Sundance area for one month.
The couple
split time with the children 50/50. Then Ann moved into a basement
apartment of their therapist in Springdell, Utah where she resided
for a month. v ~ s . Thomas moved, for the last time, to her present
residence in Orem in July 1993.
She reports "Bert wanted split
residency of the children, I wouldn't agree to that"; the couple
worked out that Bert would have the children from Thursday night
through Sunday and Ann would have them from Monday through
Thursday.
The schedule has essentially remained this way since
July 1993 with one exception: Ann now has the children with her
every other SaturdaTy from 9:00 am to 8:00 pm. in addition to her
Monday through'Thursday schedule.
4 ^
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Mrs. Thomas reports that in December 1993 she petitioned the
court to examine she and Bert's financial arrangements as well the
visitation schedule. This examiner has a copy of the Affidavit by
the Plaintiff, but not copy of the ruling by Commissioner Maetani.
Incidentally, the Affidavit does not mention anything about the
children's
visitation.
The
parties
attempted
to
mediate
differences between them with respect to the custody and visitation
plan throughout 1994, but without resolution.
It was ultimately
reported by Mr. Thomas that the mediation failed because he could
not agree to giving Ann sole custody, and Ann would not agree to
establishing residence within a 90 mile radius of Bert's residence.
In this regard, Ann stated "I didn't want his control.
I don't
know where my life is going, but at the same time, I wasn't going
to blow out of here."
Mr. Thomas reported he was particularly
concerned that his wife would move to Colorado. he also expressed
concern that her relationship with Mr. P could lead to a move
anywhere, even out of the country (P is not a U.S. citizen). Bert
stated, "I wanted to be involved in the decisions of my kids
lives".
He later felt this was a particularly important role
because of his uncertainty as to where Ann is going with her life.
The present custodial evaluation was initiated in October
1994.
Through the evaluative process it became clear that
ij^ormatforTxegarding Ann*s boyfriend was a central concern to the
best interests of the children. This is so because of allegations
which were being made that Mr. P had past history of domestic
violence as well as marital infidelity.
Time was given to allow
Mr. Thomas opportunity to demonstrate this concern with police
records or other supporting documentation.
Inasmuch as a trial
date" had been set for March 17, 1995, a notice was given to both
attorneys to have all information they wished to have considered to
the office of the examiner by February 17, 1995. Mr. Young, Ms.
Bradford, and myself had a conference telephone call where the
possibility of scheduling a two day trial was examined in light of
preliminary
findings•
The
trial was
then
rescheduled
to
accommodate the needs of the parties.
It was also determined at
that point that neither of the parties were willing to pursue a
joint custodial relationship, despite previous speculation that
they would.
PRIMARY ALLEGATIONS
Mrs. Thomas reports that Bert should not be the primary
custodian of the children because "it is clear he cannot handle all
the responsibilities that he needs to." Mrs. Thomas asserts that
she has been the Primary Caretaker of the children their entire
lives and has little confidence that Bert can adequately manage
5
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getting the children "off the mountain'1 for their various needs.
A second concern expressed by Mrs. Thomas was that Bert would not
be able to remain living in Sundance after she got her portion of
the equity out of the home.
This, she feels, would have dire
consequences to Bert's ability to provide for the children if he
were to move; to say nothing of the change of children's residence.
She also expressed her concern that her ex-husband tends to involve
others in the over-spill of his emotions concerning the divorce. In
a related matter she indicated that she does not regard Bert's
actions in seeking custody to be a fight for the best interests of
his kids.
Mr. Thomas on the other hand, feels that his ex-wife should
not be the primary custodian of the children because "she has
proven...she doesn't have the ability to properly prioritize the
importance of the children in her life."
To this point he adds
that "he has been subjected to an enormous amount of deception by
Ann".
In this deception he names Mr. P as a person Ann has
prioritized over family values generally, and his children's wellbeing specifically.
He is concerned that Mr. P is a risk to his
children in multiple ways: (1) has a history of domestic svToTehcr^,
(2) has frequently demonstrated Jack 57 conwTTTfnfeT^t to his own
family and may thus subject Joe and Katie to future instability,
and (3) has engaged in ^insurance Fraud* subjecting the Thomas' to
possible termination of their health insurance.
To this, Mr.
Thomas adds that Ann leaves the children
in the care of
babysitters,, or alone, excessively.
She has minimized
his
relationship with the children by withholding the children from him
or by trying to reduce his visitation frequency in court.
In
summary , Mr. Thomas feels tha£_th^ -^hajiges \his ex-wife has made
will subject the children to instability . V y *
In the section to follow, I will attempt to address the
concerns expressed by the parties. The findings of this evaluation
are described according to the 'best interests of child doctrine'.
The Atkinson criteria as well as the Utah Judicial Code 30-3-10( 1 )
have served as guidelines for the performance of this evaluation.
FINDINGS
Parental Roles
There is no debate over the fact that Ann has acted as primary
caretaker of the Thomas children. She has adequately demonstrated
to the examiner that she performed exceptionally well as a mother
of her children. Mrs. Thomas' motherhood of her children has not
been a matter of contest for Mr. Thomas throughout the entirety ot
6
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their lives together as a family. He continues to represent his
ex-wife as a competent, caring mother who has indeed been the
chTldren's primary care provider throughout their lives. His only
qualification to this opinion is that he feels her orientation has
drifted away from the kids in the pursuit of meeting her needs.
Mr. Thomas has historically established himself successfully
in his business. He has essentially had the role of a traditional
provider for his family. As a result of his successful business
operations, Ann was able to spend time as a full-time mother; a
value espoused by both parties. Ann was also involved in helping
with the office operations of the business.
Inasmuch as Bert's
home and office were the same location, he seemed to have much more
opportunity for interaction with his children when the family was
still living together. In this regard Ann stated, "Bert, time-wise
was much more available than the average father. He was around a
lot during the day when the kids were there.'1
The examiner's findings in this matter have lead to the
conclusion that thie children have established confidence in their
mother as the primary care provider. However, over the past two
years, they have also had opportunity to rely on their father for
meeting their needs when they are with him. There are no apparent
deficits in the ability of either parent to provide for the
children's physical, emotional, and spiritual needs.
With respect to the children's social needs, it seems the
availability of friends is greater where Ann lives (Orem) than
where Bert lives (Sundance).
In actuality, because Ann does not
live within the boundaries of the children's school, the children's
friendships in their present neighborhood were reported by Ann to
lack real development.
Bert's residence does not afford a
substantial amount of peer interaction even though the children
live within the school boundaries to their present school.
Joe
reported that most of his freinds are at Sundance.
Time with Parent Pending Trial
Since the time <rf xthe separation in March
have spent roughly 50%Tjof jtheir time with each
grown more accustoroed-to seeing both parents in
caretaker. Mr. Thomas has resisted offers to
than the fifty percent he has had the past two

1993, the children
parent. They have
the role of primary
have any time less
years.

Time Availability
Mrs. Thomas resumed her teaching contract in 1993.
7
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as Katie is a half-day attending Kindergartner she requires day
care each day from 12:30 to 4:00.
At the end of school each day
Mrs. Thomas (who teaches at their school) takes the children home
with her where she reports they spend most evenings together. She
arranges for the children to be involved in extra-curricular
activities such as gymnastics and cub scouts. Each Thursday after
school at 6:00 pm the children return to Sundance to be with their
father through Sunday. Mr. Thomas attempts to arrange his schedule
such that he is present with the children full-time when they are
with him. This is made easier by the fact that he works out of his
home .
In short, Mrs. Thomas works where the children attend school.
When the children are in her care she is available on an as needed
basis.
Mr. Thomas lives some distance from where the children
attend school, but when they are in his care he too is immediately
available by page or phone. Presently, when Katie is out of school
at 12:15 on Fridays, Mr. Thomas picks her up, and spends the day
with her awaiting Joe's arrival by bus, or end of school. In the
future, when Katie is in first grade, there is no indication that
either parent will require surrogate care providers, except for the
possibility of off track time from year round school.
These
periods will require some negotiating between parents at least
initially.
Stability/Integration into Environment
The examiners found that relative to Mr. Thomas, Mrs. Thomas
has made changes in her life which have been, and may continue to
be, a source of instability to the children.
The examiner will
attempt to elucidate this finding in the following paragraphs.
With respect to residence Mr. Thomas reports that he will
maintain his residence at Sundance regardless of the outcome of the
financial settlement. He has been located there for the past 15+
years; has established a successful bu3iness there, and reports no
intentions or desire to move.
Mrs. Thomas reports a ^trong desire toliiove^, without providing
any specifics of these plans. She has indicated a probability of
moving to the Salt Lake area and denies specific plans of moving
elsewhere.
In this regard she reports that because the children
are not LDS she feels there is an alienating factor in the
community which they may suffer in the future. She did emphasize
that to this point there have been few, if any, alienating
experiences for the children. However, she feels that living in a
more culturally diverse community would be in the children's best
8
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interests.
While this concern may have its merit, the question is whether
or not a move is relatively better than: (1) maintaining the
children's relationship with their father as an active, involved
parent rather than a visiting dad; (2) facilitating the children's
developing integration in the community; and (3) maintaining the
children's sense of stability with respect to established peer
relationships and association with others who have been involved in
their betterment.
Finding:

Mr. Thomas' stability of residence will facilitate
the children's present integration in community,
school, and peer relationships.
Furthermore, Mr.
Thomas' stability of residence would not threaten
the established relationship the children enjoy
with their mother.

Mrs. Thomas established a relationship with Mr. P during her
marriage to Bert. Mrs. Thomas indicated this relationship f'had a
dramatic effect" on the ultimate break-up of the Thomas family.
While she felt it extremely important for the kids to "experience
me as I am" she admitted that she never really attempted to "stake
a claim" in her relationship with Bert before saying "I'm out of
here." Both parties report the same account that there was no real
communication in trying to resolve marital problems before the
therapy with Dr. Suzanne Dastrup.
To Mrs. Thomas, Dr. Dastrup's
role was as a "facilitator of the breakup".
The end of the
marriage was a foregone conclusion.
When questioned concerning P's involvement m
she and her
children's lives, Ann commented "the decision to end the marriage
was m the best interests of the kids". She indicated the children
would benefit from her association with P inasmuch as the children
would then observe her in a more "healthy" relationship. She then
added "the kids don't see us together all that much...He is
sensitive and nurturing with the kids.
Joseph is more reserved,
Katie sits on his lap...It is positive for the kids."
In a letter written to the examiner on 11-28-94, Mrs. Thomas
expressed:
"...a big part of my leaving Bert was for Joseph and
Katie's sake.
I knew they needed to be in a more
emotionally sound environment and experience healthier
relationships.
My continued relationship with P is
another factor that plays into my children's well-being.
9
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As I do not want him to be the 'father', I do see him as
a very positive male role model... There must be no
question of P's character or influence on Joseph and
Katie. Jay, this is the first thing I've ever stood up
for and will continue to stand. M
" IJb is the examiners opinion that Mrs. Thomas' desire to end her
relationship with Mr. Thomas has resulted in some rather unusual
rationale as to the value of her new relationship with Mr. P to her
children. While she reports to have her children's best interests
at heart, she is either self-deceived or naive as to what is truly
good for children in this regard.
As a result of Mrs. Thomas'
commitment to her relationship with Mr. P the children have
experienced the usual, but significant, changes in daily living
associated with the break-up of their family: changes of residence,
parental conflict, separation from an attachment figures, increased
uncertainty about the future, accommodation of significant others
in relationship to their parents and themselves, downward economic
mobility, and the need to reconcile the number of emerging
contradictions in their lives.
Finding:

While Mrs. Thomas clearly identified her need to
terminate her marital relationship with Mr. Thomas
and subsequently identifies the ability of Mr. P to
meet her needs, the examiner believes she has
confused the sources of happiness for herself with
the needs of her children. A possible explanation
for this finding will be described in the emotional
stability section of this report.

The following items were reported by both Bert and Ann with
respect to Mr. P. They are shared here because of their potential
for instability to the children:
Mr. P is a Brazilian immigrant
with a permit to work in the U.S.
He is presently, and has
historically, been involved in s^ome marital discord with his
present wife. He has three children by this marriage, and he is
yet legally married. He has had a number of separations from his
current wife, but has maintained this marriage over the years
despite his^rjLcaJL_acts of marital infidelity. Mr. P's reputation
of acts of womanizing) were acknowledged by Ann. He does not share
a residence ^lth~Mrs. Thomas formally, but according to Katie, he
does spend the night at the Thomas home from time to time.
The
children have had opportunity for the development of a relationship
with Mr. P, as well as his children. In this regard Katie stated
"I love his little baby", in reference to a child recently born to
Mr. P and his wife.
(It is noteworthy that this child would have
been conceived approximately one year after the initiation of Ann's
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relationship with P.) It is anticipated by Katie that upon Mr. P's
divorce from his present wife, "mommy will get married".
In addition, this examiner has documentation of police
involvement of an incident of simple assault, an apparent domestic
dispute, of P and his current wife on 10-24-94. Other allegations
of historical physical violence were also reported, but remain
Tiearsay^ at this point.
Mr. Thomas has indicated that his ex-wife's relationship with
Mr. P has subjected the children to some risks. On one occasion,
Mrs. P was liaid to have confronted Ann at her residence one evening
when both P and the Thomas children were present. Mr. Thomas also
provided documentation that Mr. P used Mr. Thomas' medical card,
posing as Mr. Thomas, to receive treatment. It was indicated the
health_insurance provider considered termination of the families
rnsurance as a result j^f this action. A number of other activities
by Mr. P were also reported by Mr. Thomas who was alleged to have
be^n_given this information by Mr. P's present wife. At the time
J?£_writlngj_these events have been unsubstantiated, and will not be
elucidated as paFf~~5T~~tlTis report."
\ v
Specifically in this case Mrs. Thomas' attachment to P
promotes other concerns regarding the potential for instability.
Mrs. Thomas' commitment to Mr. P as a partner wittjjigly^ exposes the
children to a man who has historically demonstrated a weak
commitment to marriage and family.
Enabling the bonding of the
children to a surrogate parent/partner/co-habitant_ in a^ noncommitted relationship subjects the children to the possibi 1 itry of
loss of another attachment figure.
While this, alone, may not
represent _a sijjniiLicant deviation from a usual post-divorce
scenario,(Mr. P's history leaves little room for prediction of a
stable outcome for the c h i l d r e n . ^ ^
*
--— ,)< .f ^

>J
^
^ > ^
V

There are other issues which give the examiners cause for
concern regarding Mrs. Thomas' choice to involve Mr. P in the lives
of Tier children, j AlJ-ej^tj^ons^jof violence in his home, and other
places, .have ptaye^^a role in influencing the examiners to consider
him au>otential r i s k ^ o the children's safety and stability. Mrs.
Thomas^ identijfication of Mr. P as a positive male role model in
light of the history^ causes the examiner to reflect on the value
of Joe identifying himself with P. While "maleness" is certainiv
a concept which has undergone considerable redefinition of late, to
promote Mr. P as an exemplary "male role model" for whom the
children may utilize in the establishment of their own male/female
identities, creates concerns about Mrs. Thomas promoting a
destabilizing set of values to her children.
Certainly, Mr. P
11
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could exhibit qualities to emulate, but to identify with him as a
model for male stability is questionable.
Finding:
~Z_1

As it presently appears Mrs. Thomas' relationship
with P is a destabilizing effect on the children.
The exploration of Mrs. Thomas' relationship with P
as it relates to the assignment of custody is
addressed in the Stability section of this report
inasmuch as it seems to this examiner that this
relationship exposes the children to considerable
instability.

It is important the court is aware of the fact that the
examiner did not interview Mr. P or Mrs. P as part of this
evaluation. After careful consideration of this choice, and after
completing the interviews with the^Thomas^j^ it was decided the
interviews with Mr. and Mrs. P were not needecl. In deference to
Mr. and Mrs. P's present marriage, and the stability of their
children, I wished not to aggravate their marital situation by
interviewing them about these delicate masters.
It is -also
important to note^the fact of Mr. P's marital^inf idel ity, domestic
violence, insurance jibuse7> on and off relationship with his wife,
and lack
oT^^UTsT^cltizenship
are all factors
which
were
substantiated with documents, or acknowledgement on the part of the
plaintiff.
Emotional Stability
Both Mr. and Mrs. Thomas have been treated for depression
historically.
Mr. Thomas has maintained ongoing counseling for
several months. Mrs. Thomas denies ongoing symptoms of depression.
Mr. Thomas did not acknowledge actual symptoms of depression on the
Beck Depression Inventory, but depression does appear to be an
ongoing concern for Mr. Thomas. Neither Mr. Thomas nor Mrs. Thomas
represented themselves or each other to have an emotional illness
which would impair their ability to parent Katie and Joe.
Psychological testing administered to the parties resulted in
some findings of interest. No serious concerns regarding the
parties psychological functioning were uncovered through the
administration of standardized psychological tests. Test findings
tended to support the parties experience of each other to some
degree.
Mrs. Thomas reported that Bert was inclined to spill over
emotionally, and that he was really hurt by the divorce.
Psychological
testing
indicated
that Bert
is
having
some
12
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difficulties keeping his emotions contained. Indications are that
Bert intellectualizes as a major defense tactic in situations that
are perceived as emotionally stressful. In essence, this defensive
process conceals and/or denies the presence of emotion and reduces
the likelihood
that feelings will be dealt with directly.
Consequently, Bert is vulnerable to disorganization (emotional
over-spill) during intense emotional experiences because the
defensive tactic does not work as effectively when emotionally
based coping resources are needed.
This aspect of Bert's psychological functioning could become
^_ particularly problematic if it occurred so frequently that the
; children took responsibility for Bert's happiness.
Bert reports
* that he has been addressing this issue in his counseling. While a
/ question of frequency of the children being pulled into this
/ dynamic, is difficult to determine; the actuality of its occurrence
^r is unquestioned. It is a matter for Mr. Thomas to resolve. It is
iyv > particularly important to resolve in the present situation given
^Jz that the marital break-up could result in the type of emotional
expression which can damage the children. Mr. Thomas should take
special care to refrain from making disparaging comments about the
children's mother or about her life in the presence of the
children.
Special care should also be taken to refrain from
demeaning Ann to others, inasmuch as these words often trickle back
to the children. To the extent that Mr. Thomas were to maintain an
orientation of his victimization by Ann, the greater the likelihood
the children will experience his negative energy and suffer
consequential loss of self-esteem.
Mr. Thomas' primary description of Ann is that she has become
self-consumed.
"The children are very much #2 in her life".
Psychological testing of Ann revealed a core element of narcissism.
An exaggerated
sense
of
self-value
(which
is defended
by
rationalization, externalization, and denial) is present to a
significant degree as indicated in the testing.
The defensive
process of rationalization seems to be observable in Mrs. Thomas'
description of the children's best interests being served through
a divorce. Furthermore, the blending of her need for reaffirmation
and protection of an exaggerated sense of self value, seems to
occur as she blends her relationship with Mr. P and her
relationship with her children.
Mrs. Thomas is able to say she values the
children's
relationship with their father, but she seems to lack real
understanding and appreciation that the children's bond and his
importance to them is equal to her importance to them.
This
reality is poignantly articulated in a letter written to the
13
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examiner. While she acknowledges and "feels" Bert's pain over the
break-up of the family, she conceptualizes Bert's motivations for
seeking custody of his children as coming from his knowledge "that
this would cause me all the pain in the world" . An attempt to
punish her.
"I feel this is clearly a punishment for not loving
him, or his feeling of a loss of control, or inability to look at
reality, or something along those lines that is making him fight
for primary custody".
Throughout the examination process Mrs.
Thomas seems to have given the children's relationship with their
father limited importance relative to herself.
Her ability to
consider the consequences of her decisions as they impact the
children, as well as consideration of the children's needs as
independent from hers seems to be a blind spot for Ann. Mr. Thomas
has expressed this as the reason for mediation failing.
"Ann is
trying to reduce my time with the kids".
Religion/Values Training
Mr. Thomas has begun attendance at St. Francis Catholic church
with the children on weekends. This is apparently relatively new
in his life. As a married couple the Thomas' reported they did not
attend formal religious service very often. Mrs. Thomas reported
that she does not presently attend formal religious services.
Child Preference
The children were not asked of their preference, nor did they
give a preference as to where they would like to live.
They
indicated attachment to each of their parents. The children also
reported that they have established friendships at both of their
parents homes, and enjoy the time with each parent.
Abuse and Neglect
There is no indication or allegation that either parent
abusive or neglectful of the children's needs.

is

Substance Abuse
Neither of the parties abuse substances.
Extra-marital Sexual Relationships
The fact of Mrs. Thomas' extra-marital relations has been
elucidated in previous sections of this report. The examiner was
unable to determine whether or not the children had an awareness of
their mother's s.exual relationship with others.
Joseph has an
14
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elemental understanding of his mother's and P's marital status, but
did not report any other significant awareness of an "affair". Mr.
Thomas does not seem to have given the children any kind of
understanding of their mother's infidelity as causal to the marital
dissolution.
Interference with Visitation/Access
There _is __ no substantial
indication that either parent
interferes with the access of the other. Mr. Thomas indicates that
Ann has denied him access on three occasions; there has been some
other minor problems in the negotiation of visits.
Mrs. Thomas acknowledged denial of the kids visit with their
father on two occassions upon the advice of her attorney.
She
otherwise feels she has facilitated his contact.
Shared parenting/Joint Custody
Both parties report the process of failed mediation, and
ongoing litigation has caused them serious doubts about their
ability to work together. They attempt to communicate as little as
possible now.
The examiners anticipate the parties ability to
negotiate visitation/access will improve once the litigation stops.
CONCLUSIONS AND RECOMMENDATIONS
The primary conclusion of the^evaliiator ~is -trhat, ^relative to
Mrs. Thomas, Mr. Thomas^js a greater source of stability, in the
children's lives. There~are^ a"7TOmber of reasons for this finding.
Of particular importance is the fact that Mr. Thomas will not
threaten the children f s integration in their present environment by
a «Qliange o f r e s id e n&e.
He has no plans or intentions of
diminishing the role of Mrs. Thomas to the children by moving the
children away from her. There is no report of his being unfaithful
or lacking commitment to the marriage or the children. There is no
indication that he will subject the children to the_ potentially
deleterious effects of a relationship with another woman as
comparable to Mr. P. Despite the emotional unrest, and challenge
to coping Mr. Thomas has maintained an orientation to his /1family>
Throughout their marriage, the children relied upon Mrs.
Thomas as their primary caretaker.
Subsequent to the separation
two years ago, the children have learned their parents can share
the primary caretaking role. The children have accomodated this
change and would experience undue harm by having either parent's
role, opportunity for caring, or expression of love, diminished.
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Mr. Thomas has the commitment and time available as a self-employed
general contractor to be present for his children.
It is my recommendation that Mr. Bert Thomas be granted sole
custody of Joseph and Katie Thomas and that the residential
assignment of these two children be evenly divided by their
parents.
Begining on Thursdays at 6:00 plTTbecause the children
are familiar with this time) through Thursday at 6:00 pm the
following week, the children's time with their parents should be
alternated.
It is recognized with this recommendation that the
children
may
experience / s o m e ^ stress! with
maintaining
two
residences; particularly as they^jer older.\
Nevertheless, the
parties have maintained the children in
With this arrangement there is no need to alternate redlettered holidays. Christmas Eve day through Christmas day at 2:00
pm should be alternated every year. On Christmas Day the children
should be allowed to spend the afternoon from 2:00 pm to 2:00 pm on
the 26th with the other parent.
Thanksgiving Day should be
alternated such that the parent who has Christmas Eve will forego
Thanksgiving of the same year.
Each parent should be able to spend four hours with the
children on their (the parents) birthday.
Fathers Day should be
spent with Dad and Mothers Day with Mom.
On the children's
birthday time should be given to ensure that both parents
acknowledge the child, however, a priorty should be given to the
celebration of the parent who has the child that week.
The children's off-track periods from school could be divided
between the parents, or they could maintain the week to week
schedule.
Parents could also take advantage of time off during
these periods to vacation with the children as desired.
Given the young ages of these children, there are a number of
strategies that can be used to help them maintain a sense of
constancy and to help reduce the anxiety of visitation:
(1)

Telephone contact, letters, cards, etc. between visits.

(2)

Use of transitional objects from both environments.
Such
things as photographs, music, stories, comforters, should be
allowed to be passed back and forth freely between the homes.

(3)

Maintenance of same routines
times, meal times, etc.
16
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(4)

Helping the children plan for visitation by holding concretely
to the visitation order and by describing these plans in
understandable ways. For example, words such as "after dark",
"when the sun goes to sleep", "after school", etc.

(5)

Assist comprehension of the passing of time by using calendars
or other methods.
For example, an hour glass, marking
calendars, pictures, advent calendars, etc. can be helpful.
Number concepts will not be understood as well by Katie as
will space or volume concepts.

In the event the parties cannot agree on a residential
arrangement of this kind, or in the event of Mrs. Thomas moving
from the children's school or school boundaries; it is the
recommendation of
the
examiner
that
Uniform
Visitation
be
established between Mrs. Thomas and her children.
Mr. and Mrs. Thomas should attempt to establish an arbitrator
as a third party to settle differences which they cannot
successfully resolve on their own or through mediation. Barring a
significant change of circumstance however, a modification of the
children's custody should not be considered until they reach the
age of 12. At this time the arbitrator could be used to resolve
the question
of
assignment.
If the parties
establish
a
relationship with someone who would perform the arbitrator role as
a knowledgeable advocate of the children, issues
regarding
residential assignments, and access, can be addressed at specific
periods in the children's lives when change is merited.
A host of other alternative and creative recommendations can
be used to maintain the children's relationship with each parent as
they
have
enjoyed
them
in the
past.
These
alternative
recommendations will require the parties to be beyond campaigning
for their individual desires over the children's.
Furthermore,
these recommendations require parents to maintain an orientation to
their children despite other oppurtunities
in their lives.
Inasmuch as the Thomas' are not prepared at this point to involve
themselves in these solutions now, they should be mindful of their
possible use in the future.
I am hopeful
these
recommendations aid
the
court
in
adjudicating this matter. It is also my hope that the parties will
find the recommendations to be a first step towards successful
resolution of their conflicts.
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If I can be of further assistance in this or other matters,
please contact me.
Cordially,

Jay Fj. Jensen, Ph.D.
Clinical Psychologist

cc:

Ms. Susan Bradford
Mr. Brent Young
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Ann Elizabeth Thomas vs. Bert Charles Thomas
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Dear Commissioner Maetani:
The following is a summary of the findings obtained from and
recommendations pertaining to an evaluation of the Thomas family.
This evaluation focused on the custodial and visitation arrangements that best serve the welfare and interest of the parties two
minor children, Joseph, age 8 (d.o.b. 07-12-86), and Katie, age 5
(d.o.b. 07-08-89). This evaluation required approximately 50 hours
to complete (including write-up). The evaluation included:
1.

Multiple interviews
regarding:
a.
b.
c.
d.
e.
f.

2.

with each

party to

obtain

Background, work, and family history
Marital history
Present life circumstances
Parenting skills and discipline techniques
Relationship/bonding of the children to each parent
Observation of parent/child interactions

Psychological testing, including the following:
a.
b.
c.
d.

information

MMPI
Shipley IQ test
Beck Depression Inventory
Rorschach Inkblot Test
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3.

Completion of a custody questionnaire

4.

Interviews of the children

5.

Review of information from collateral

6.

Review of documents submitted by the parties

7.

Compilation and report writing

individuals

This evaluation resulted in the gathering of a large quantity
of information. A synopsis of this information will be presented
below.

PERTINENT HISTORY
Bert and Ann Thomas met while attending high school in their
home town of Glenview, Illinois. Bert graduated from high school
in 1975 and worked in the construction trade for two years before
being invited to move to Sundance, Utah to build a home for a
family friend. He reports falling in love with the location so he
purchased a building lot in 1979 and made plans to reside there
permanently.
Ann graduated from high school in 1976, attended
DePaul University, and then moved to Salt Lake City, Utah to attend
the University of Utah. She lived with family friends and worked
as governess for their children pending her graduation in special
education. The couple intensified their courtship at this time.
After Ann's graduation from the University of Utah in 1980,
the couple became cohabitants in a cabin in the Vivian Park
vicinity of Provo canyon. They resided there from approximately
January 1981 to July 1983. It was during this time that the couple
was married on July 17, 1982. Ann was employed as a teacher in the
Alpine School District and Bert continued
to work
in the
construction business at Sundance. He established himself in the
area as a self-employed contractor in 1983. The Thomas' moved to
Sundance and lived in the home of a friend from July 1983 through
December 1983, whereupon they moved into their own home at
Sundance. Bert established his business out of their home.
The couple provide a description of their early marital years
as happy.
Bert related the marriage to him was "blissful" and
improved over the years.
Ann felt that her happiness in the
marriage deteriorated over time inasmuch as the relationship lost
its passion and became more "surface". In reference to the latter
2
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portion of the marriage, she reported they "didn't confront
things", by dealing with the differences between them. She noted
that neither of them discussed their personal feelings with each
other as they had once done.
The couples first child Joseph, received enthusiastic welcome
by both parents in July 1986. Ann was teaching at Aspen Elementary
School in Orem during the first year of Joseph's life. Each day,
Ann dropped Joe off at day care near the school where she worked.
The couple's financial picture improved enough that Ann stopped
teaching school at the end of the 87/88 school year. Joseph was
nearly three years old when the couple's second child, Katie was
born in July 1989.
After Katie's birth Ann elected to stay at home with her
children rather than return to the school to teach. Both Bert and
Ann gave a similar account of Ann's feelings of growing isolation
and unhappiness. Ann noted her concern for her children as well,
indicating
that
Sundance
was
an area without
an
abundant
opportunity for friendships. Beginning in 1989, when Joseph was
three, Ann began making the journey with Joseph to Meridian school
in Provo
to facilitate a pre-school experience every other day.
Ann also involved herself in Joseph's classroom while Katie was in
day care.
As a four year-old Joe attended preschool daily in
Provo, before starting Kindergarten at Meridian school.
Mr. Thomas noted that Ann had become increasingly withdrawn
emotionally from he and the kids. He reported they had a number of
discussions regarding her feelings of depression.
In her daily
travels to Provo, Ann began exercising at the health club while the
kids were in day care or school. Bert reported that he had hoped
that Ann's seemingly excessive interest in her health would aid her
in feeling happier. Mrs. Thomas reports that during the summer of
1992 she had become "extremely depressed". She had been seeing a
counselor in Salt Lake, but was unable to reduce the depression.
Ann could not discover any real precipitant to this condition, out
noted that it became apparent to her that her depression u s
related to the lack of intimacy she felt in her relationship with
Bert.
Bert was dealing with his own pain inasmuch as he was copirw

with his

brothers

deteriorating

health,

and subsequent

death

m t ne

summer of 1992. Bert reported that he was at his brothers funeral
at the time of he and Ann's tenth wedding anniversary when, in a
telephone conversation with Ann he realized that she was serious iv
considering ending the marriage. Upon his return from Illinois :-.»»
embarked upon a resolution of the marital relationship.
Ann han
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continued in therapy with Naomi Smith and then terminated that
therapy in the Fall of 1992.
Bert reported that he was never
invited to attend this therapy even though he was aware that their
marital relationship was a causal source to Ann's depression.
In addition to the "disconnect" reported by Mrs. Thomas, the
marital relationship also began to be challenged by Mrs. Thomas'
attachment to her Jiu Jitsu instructor at the health club.
Mr.
Thomas was unaware in the Fall of 1992 that his wife had met
another person, Ann indicated "Bert asked if there was somebody
else. I lied." She and Bert provide differing versions as to when
this relationship started:
Ann states that she met Mr. P in
October and had a relationship with him in November of 1992. Bert
believes the relationship had started as early as June 1992. Mrs.
Thomas was awaiting the end of the 1992 holiday season to announce
her plans for divorce. Mr. Thomas retrospectively assessed that
Ann began spending considerable sums of money on goods in
preparation to establish another household when she left.
In January 1993 the couple began "marital counseling". Mrs.
Thomas reported that she told the marital counselor of her desire
to be straight with Bert about her plans to get out of the
marriage.
In essence she regarded the therapists role as a
facilitator of the breakup.
Bert, on the other hand, was
speculating at the time of his interview with the examiners, that
Ann was being ingenuous in the therapy with Suzanne Dastrup, and
that Ann was not really working
on resolving
the marital
relationship at all. He reported, " I feel her going to therapy was
an appeasement. She was a goner before we went to counseling." The
marital therapy continued through June 1993, even though the
parties separated in March 1993.
Bert reports that he had
sustained hope the marriage would result in reconciliation even
after learning of Ann's extra-marital affair.
At the time of separation in March 1993, Ann moved a block
away from Bert in the Sundance area for one month.
The couple
split time with the children 50/50. Then Ann moved into a basement
apartment of their therapist in Springdell, Utah where she resided
for a month. Mrs. Thomas moved, for the last time, to her present
residence in Orem in July 1993.
She reports "Bert wanted split
residency of the children, I wouldn't agree to that"; the couple
worked out that Bert would have the children from Thursday night
through Sunday and Ann would have them from Monday through
Thursday.
The schedule has essentially remained this way since
July 1993 with one exception: Ann now has the children with her
every other Saturday from 9:00 am to 8:00 pm. in addition to her
Monday through Thursday schedule.
4
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Mrs. Thomas reports that in December 1993 she petitioned the
court to examine she and Bert's financial arrangements as well the
visitation schedule. This examiner has a copy of the Affidavit by
the Plaintiff, but not copy of the ruling by Commissioner Maetani.
Incidentally, the Affidavit does not mention anything about the
children's
visitation.
The
parties
attempted
to
mediate
differences between them with respect to the custody and visitation
plan throughout 1994, but without resolution.
It was ultimately
reported by Mr. Thomas that the mediation failed because he could
not agree to giving Ann sole custody, and Ann would not agree to
establishing residence within a 90 mile radius of Bert's residence.
In this regard, Ann stated "I didn't want his control.
I don't
know where my life is going, but at the same time, I wasn't going
to blow out of here."
Mr. Thomas reported he was particularly
concerned that his wife would move to Colorado. he also expressed
concern that her relationship with Mr. P could lead to a move
anywhere, even out of the country (P is not a U.S. citizen). Bert
stated, "I wanted to be involved in the decisions of my kids
lives M .
He later felt this was a particularly important role
because of his uncertainty as to where Ann is going with her life.
The present custodial evaluation was initiated in October
1994.
Through the evaluative process it became clear that
information regarding Ann's boyfriend was a central concern to the
best interests of the children. This is so because of allegations
which were being made that Mr. P had past history of domestic
violence as well as marital infidelity.
Time was given to allow
Mr. Thomas opportunity to demonstrate this concern with police
records or other supporting documentation.
Inasmuch as a trial
date had been set for March 17, 1995, a notice was given to both
attorneys to have all information they wished to have considered to
the office of the examiner by February 17, 1995. Mr. Young, Ms.
Bradford, and myself had a conference telephone call where the
possibility of scheduling a two day trial was examined in light of
preliminary
findings.
The
trial was
then
rescheduled
to
accommodate the needs of the parties.
It was also determined at
that point that neither of the parties were willing to pursue a
joint custodial relationship, despite previous speculation that
they would.
PRIMARY ALLEGATIONS
Mrs. Thomas reports that Bert should not be the primary
custodian of the children because "it is clear he cannot handle all
the responsibilities that he needs to." Mrs. Thomas asserts that
she has been the Primary Caretaker of the children their entire
lives and has little confidence that Bert can adequately manage
5
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getting the children "off the mountain" for their various needs.
A second concern expressed by Mrs. Thomas was that Bert would not
be able to remain living in Sundance after she got her portion of
the equity out of the home.
This, she feels, would have dire
consequences to Bert's ability to provide for the children if he
were to move; to say nothing of the change of children's residence.
She also expressed her concern that her ex-husband tends to involve
others in the over-spill of his emotions concerning the divorce. In
a related matter she indicated that she does not regard Bert's
actions in seeking custody to be a fight for the best interests of
his kids.
Mr. Thomas on the other hand, feels that his ex-wife should
not be the primary custodian of the children because M she has
proven...she doesn't have the ability to properly prioritize the
importance of the children in her life."
To this point he adds
that "he has been subjected to an enormous amount of deception by
Ann".
In this deception he names Mr. P as a person Ann has
prioritized over family values generally, and his children's wellbeing specifically.
He is concerned that Mr. P is a risk to his
children in multiple ways: (1) has a history of domestic violence,
(2) has frequently demonstrated lack of commitment to his own
family and may thus subject Joe and Katie to future instability,
and (3) has engaged in insurance fraud, subjecting the Thomas' to
possible termination of their health insurance.
To this, Mr.
Thomas adds that Ann leaves the children
in the care of
babysitters, or alone, excessively.
She has minimized
his
relationship with the children by withholding the children from him
or by trying to reduce his visitation frequency in court.
In
summary , Mr. Thomas feels that the changes his ex-wife has made
will subject the children to instability.
In the section to follow, I will attempt to address the
concerns expressed by the parties. The findings of this evaluation
are described according to the 'best interests of child doctrine'.
The Atkinson criteria as well as the Utah Judicial Code 30-3-10(1)
have served as guidelines for the performance of this evaluation.
FINDINGS
Parental Roles
There is no debate over the fact that Ann has acted as primary
caretaker of the Thomas children. She has adequately demonstrated
to the examiner that she performed exceptionally well as a mother
of her children. Mrs. Thomas' motherhood of her children has not
been a matter of contest for Mr. Thomas throughout the entirety of
6

Custody Evaluation
Thomas vs. Thomas
# 934402503
their lives together as a family. He continues to represent his
ex-wife as a competent, caring mother who has indeed been the
children's primary care provider throughout their lives. His only
qualification to this opinion is that he feels her orientation has
drifted away from the kids in the pursuit of meeting her needs.
Mr. Thomas has historically established himself successfully
in his business. He has essentially had the role of a traditional
provider for his family.
As a result of his successful business
operations, Ann was able to spend time as a full-time mcjther; a
value espoused by both parties. Ann was also involved in helping
with the office operations of the business.
Inasmuch as Bert's
home and office were the same location, he seemed to have much more
opportunity for interaction with his children when the family was
still living together. In this regard Ann stated, "Bert, time-wise
was much more available than the average father. He was around a
lot during the day when the kids were there."
The examiner's findings in this matter have lead to the
conclusion that the children have established confidence in their
mother as the primary care provider. However, over the past two
years, they have also had opportunity to rely on their father fbr
meeting their needs when they are with him. There are no apparent
deficits in the ability of either parent to provide for the
children's physical, emotional, and spiritual needs.
With respect to the children's social needs, it seems the
availability of friends is greater where Ann lives (Orem) than
where Bert lives (Sundance).
In actuality, because Ann does not
live within the boundaries of the children's school, the children's
friendships in their present neighborhood were reported by Ann to
lack real development.
Bert's residence does not afford a
substantial amount of peer interaction even though the children
live within the school boundaries to their present school.
Joe
reported that most of his freinds are at Sundance.
Time with Parent Pending Trial
Since the time of the separation in March
have spent roughly 50% of their time with each
grown more accustomed to seeing both parents in
caretaker. Mr. Thomas has resisted offers to
than the fifty percent he has had the past two

1993, the children
parent. They have
the role of primary
have any time less
years.

Time Availability
Mrs. Thomas resumed her teaching contract in 1993.
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as Katie is a half-day attending Kindergartner she requires day
care each day from 12:30 to 4:00.
At the end of school each day
Mrs. Thomas (who teaches at their school) takes the children home
with her where she reports they spend most evenings together. She
arranges for the children to be involved in extra-curricular
activities such as gymnastics and cub scouts. Each Thursday after
school at 6:00 pm the children return to Sundance to be with their
father through Sunday. Mr. Thomas attempts to arrange his schedule
such that he is present with the children full-time when they are
with him. This is made easier by the fact that he works out of his
home .
In short, Mrs. Thomas works where the children attend school.
When the children are in her care she is available on an as needed
basis.
Mr. Thomas lives some distance from where the children
attend school, but when they are in his care he too is immediately
available by page or phone. Presently, when Katie is out of school
at 12:15 on Fridays, Mr. Thomas picks her up, and spends the day
with her awaiting Joe's arrival by bus, or end of school. In the
future, when Katie is in first grade, there is no indication that
either parent will require surrogate care providers, except for the
possibility of off track time from year round school.
The.se
periods will require some negotiating between parents at least
initially.
Stability/Integration into Environment
The examiners found that relative to Mr. Thomas, Mrs. Thomas
has made changes in her life which have been, and may continue to
be, a source of instability to the children.
The examiner will
attempt to elucidate this finding in the following paragraphs.
With respect to residence Mr. Thomas reports that he will
maintain his residence at Sundance regardless of the outcome of the
financial settlement. He has been located there for the past 15+
years; has established a successful business there, and reports no
intentions or desire to move.
Mrs. Thomas reports a strong desire to move, without providing
any specifics of these plans. She has indicated a probability o£
moving to the Salt Lake area and denies specific plans of moving
elsewhere.
In this regard she reports that because the children
are not LDS she feels there is an alienating factor in the
community which they may suffer in the future. She did emphasize
that to this point there have been few, if any, alienating
experiences for the children. However, she feels that living in H
more culturally diverse community would be in the children's best
8
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interests.
While this concern may have its merit, the question is whether
or not a move is relatively better than: (1) maintaining the
children's relationship with their father as an active, involved
parent rather than a visiting dad; (2) facilitating the children's
developing integration in the community; and (3) maintaining the
children's sense of stability with respect to established peer
relationships and association with others who have been involved m
their bettermentFinding: Mr. Thomas' stability of residence will facilitate
the children's present integration in community,
school, and peer relationships.
Furthermore, Mr.
Thomas' stability of residence would not threaten
the established relationship the children enjoy
with their mother.
Mrs. Thomas established a relationship with Mr. P during her
marriage to Bert. Mrs. Thomas indicated this relationship "had a
dramatic effect" on the ultimate break-up of the Thomas family.
While she felt it extremely important for the kids to "experience
me as I am" she admitted that she never really attempted to "stake
a claim" in her relationship with Bert before saying "I'm out of
here." Both parties report the same account that there was no real
communication in trying to resolve marital problems before the
therapy with Dr. Suzanne Dastrup. To Mrs. Thomas, Dr. Dastrup's
role was as a "facilitator of the breakup".
The end of the
marriage was a foregone conclusion.
When questioned concerning P's involvement in she and her
children's lives, Ann commented "the decision to end the marriage
was in the best interests of the kids". She indicated the children
would benefit from her association with P inasmuch as the children
would then observe her in a more "healthy" relationship. She then
added "the kids don't see us together all that much...He is
sensitive and nurturing with the kids.
Joseph is more reserved,
Katie sits on his lap...It is positive for the kids."
In a letter written to the examiner on 11-28-94, Mrs. Thomas
expressed:
"...a big part of my leaving Bert was for Joseph and
Katie's sake.
I knew they needed to be in a more
emotionally sound environment and experience healthier
relationships.
My continued relationship with P is
another factor that plays into my children's well-being.
9
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As I do not want him to be the 'father', I do see him as
a very positive male role model... There must be no
question of P's character or influence on Joseph and
Katie. Jay, this is the first thing I've ever stood up
for and will continue to stand."
It is the examiners opinion that Mrs. Thomas' desire to end her
relationship with Mr. Thomas has resulted in some rather unusual
rationale as to the value of her new relationship with Mr. P to her
children. While she reports to have her children's best interests
at heart, she is either self-deceived or naive as to what is truly
good for children in this regard.
As a result of Mrs. Thomas'
commitment to her relationship with Mr. P the children have
experienced the usual, but significant, changes in daily living
associated with the break-up of their family: changes of residence,
parental conflict, separation from an attachment figures, increased
uncertainty about the future, accommodation of significant others
in relationship to their parents and themselves, downward economic
mobility, and the need to reconcile the number of emerging
contradictions in their lives.
Finding:

While Mrs. Thomas clearly identified her need to
terminate her marital relationship with Mr. Thomas
and subsequently identifies the ability of Mr. P to
meet her needs, the examiner believes she has
confused the sources of happiness for herself with
the needs of her children. A possible explanation
for this finding will be described in the emotional
stability section of this report.

The following items were reported by both Bert and Ann with
respect to Mr. P. They are shared here because of their potential
for instability to the children: Mr. P is a Brazilian immigrant
with a permit to work in the U.S.
He is presently, and has
historically, been involved in some marital discord with his
present wife. He has three children by this marriage, and he is
yet legally married. He has had a number of separations from his
current wife, but has maintained this marriage over the years
despite historical acts of marital infidelity. Mr. P's reputation
of acts of womanizing were acknowledged by Ann. He does not share
a residence with Mrs. Thomas formally, but according to Katie, he
does spend the night at the Thomas home from time to time.
The
children have had opportunity for the development of a relationship
with Mr. P, as well as his children. In this regard Katie stated
"I love his little baby" , in reference to a child recently born to
Mr. P and his wife.
(It is noteworthy that this child would have
been conceived approximately one year after the initiation of Ann's
10

Custody Evaluation
Thomas vs. Thomas
# 934402503

relationship with P. ) It is anticipated by Katie that upon Mr. P's
divorce from his present wife, "mommy will get married".
In addition, this examiner has documentation of police
involvement of an incident of simple assault, an apparent domestic
dispute, of P and his current wife on 10-24-94. Other allegations
of historical physical violence were also reported, but remain
hearsay at this point.
Mr. Thomas has indicated that his ex-wife's relationship with
Mr. P has subjected the children to some risks. On one occasion,
Mrs. P was said to have confronted Ann at her residence one evening
when both P and the Thomas children were present. Mr. Thomas also
provided documentation that Mr. P used Mr. Thomas' medical card,
posing as Mr. Thomas, to receive treatment. It was indicated the
health insurance provider considered termination of the families
insurance as a result of this action. A number of other activities
by Mr. P were also reported by Mr. Thomas who was alleged to have
been given this information by Mr. P's present wife. At the time
of writing, these events have been unsubstantiated, and will not be
elucidated as part of this report.
Specifically in this case Mrs. Thomas' attachment to P
promotes other concerns regarding the potential for instability.
Mrs. Thomas' commitment to Mr. P as a partner wittingly exposes the
children to a man who has historically demonstrated a weak
commitment to marriage and family.
Enabling the bonding of the
children to a surrogate parent/partner/co-habitant in a noncommitted relationship subjects the children to the possibility of
loss of another attachment figure.
While this, alone, may not
represent a significant deviation from a usual
post-divorce
scenario, Mr. P's history leaves little room for prediction of a
stable outcome for the children.
There are other issues which give the examiners cause for
concern regarding Mrs. Thomas' choice to involve Mr. P in the lives
of her children. Allegations of violence in his home, and other
places, have played a role in influencing the examiners to consider
him a potential risk to the children's safety and stability. Mrs.
Thomas' identification of Mr. P as a positive male role model in
light of the history, causes the examiner to reflect on the value
of Joe identifying himself with P. While "maleness" is certainly
a concept which has undergone considerable redefinition of late, to
promote Mr. P as an exemplary "male role model" for whom the
children may utilize in the establishment of their own male/female
identities, creates concerns about Mrs. Thomas promoting a
destabilizing set of values to her children.
Certainly, Mr. P
11
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could exhibit qualities to emulate, but to identify with him as a
model for male stability is questionable.
Finding:

As it presently appears Mrs. Thomas' relationship
with P is a destabilizing effect on the children.
The exploration of Mrs. Thomas' relationship with P
as it relates to the assignment of custody is
addressed in the Stability section of this report
inasmuch as it seems to this examiner that this
relationship exposes the children to considerable
instability.

It is important the court is aware of the fact that the
examiner did not interview Mr. P or Mrs. P as part of this
evaluation. After careful consideration of this choice, and after
completing the interviews with the Thomas', it was decided the
interviews with Mr. and Mrs. P were not needed.
In deference to
Mr. and Mrs. P's present marriage, and the stability of their
children, I wished not to aggravate their marital situation by
interviewing them about these delicate matters.
It is also
important to note the fact of Mr. P's marital infidelity, domestic
violence, insurance abuse, on and off relationship with his wife,
and lack
of U.S. citizenship
are all factors which
were
substantiated with documents, or acknowledgement on the part of the
plaintiff.
Emotional Stability
Both Mr. and Mrs. Thomas have been treated for depression
historically.
Mr. Thomas has maintained ongoing counseling for
several months. Mrs. Thomas denies ongoing symptoms of depression.
Mr. Thomas did not acknowledge actual symptoms of depression on the
Beck Depression Inventory, but depression does appear to be an
ongoing concern for Mr. Thomas. Neither Mr. Thomas nor Mrs. Thomas
represented themselves or each other to have an emotional illness
which would impair their ability to parent Katie and
Joe.
Psychological testing administered to the parties resulted in
some findings of interest. No serious concerns regarding the
parties psychological functioning were uncovered through the
administration of standardized psychological tests. Test findings
tended to support the parties experience of each other to some
degree.
Mrs. Thomas reported that Bert was inclined to spill over
emotionally, and that he was really hurt by the divorce.
Psychological
testing
indicated
that
Bert
is
having
some
12
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difficulties keeping his emotions contained. Indications are that
Bert intellectualizes as a major defense tactic in situations that
are perceived as emotionally stressful. In essence, this defensive
process conceals and/or denies the presence of emotion and reduces
the likelihood
that feelings will be dealt with directly.
Consequently, Bert is vulnerable to disorganization (emotional
over-spill) during intense emotional experiences because the
defensive tactic does not work as effectively when emotionally
based coping resources are needed,
This aspect of Bert's psychological functioning could become
particularly problematic if it occurred so frequently that the
children took responsibility for Bert's happiness.
Bert reports
that he has been addressing this issue in his counseling. While a
question of frequency of the children being pulled into this
dynamic, is difficult to determine; the actuality of its occurrence
is unquestioned. It is a matter for Mr. Thomas to resolve. It is
particularly important to resolve in the present situation given
that the marital break-up could result in the type of emotional
expression which can damage the children. Mr. Thomas should take
special care to refrain from making disparaging comments about the
children's mother or about her life in the presence of the
children.
Special care should also be taken to refrain from
demeaning Ann to others, inasmuch as these words often trickle back
to the children. To the extent that Mr. Thomas were to maintain an
orientation of his victimization by Ann, the greater the likelihood
the children will experience his negative energy and suffer
consequential loss of self-esteem.
Mr. Thomas' primary description of Ann is that she has become
self-consumed.
"The children are very much #2 in her life".
Psychological testing of Ann revealed a core element of narcissism.
An exaggerated
sense
of
self-value
(which
is defended
by
rationalization, externalization, and denial) is present to a
significant degree as indicated in the testing.
The defensive
process of rationalization seems to be observable in Mrs. Thomas'
description of the children's best interests being served through
a divorce. Furthermore, the blending of her need for reaffirmation
and protection of an exaggerated sense of self value, seems to
occur as she blends her relationship with Mr. P and her
relationship with her children.
Mrs. Thomas is able to say she values the
children's
relationship with their father, but she seems to lack real
understanding and appreciation that the children's bond and his
importance to them is equal to her importance to them.
This
reality is poignantly articulated in a letter written to the
13
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examiner. While she acknowledges and "feels" Bert's pain over the
break-up of the family, she conceptualizes Bert's motivations for
seeking custody of his children as coming from his knowledge "that
this would cause me all the pain in the world".
An attempt to
punish her.
"I feel this is clearly a punishment for not loving
him, or his feeling of a loss of control, or inability to look at
reality, or something along those lines that is making him fight
for primary custody".
Throughout the examination process Mrs.
Thomas seems to have given the children's relationship with their
father limited importance relative to herself.
Her ability to
consider the consequences of her decisions as they impact the
children, as well as consideration of the children's needs as
independent from hers seems to be a blind spot for Ann. Mr. Thomas
has expressed this as the reason for mediation failing.
"Ann is
trying to reduce my time with the kids".
Religion/Values Training
Mr. Thomas has begun attendance at St. Francis Catholic church
with the children on weekends. This is apparently relatively new
in his life. As a married couple the Thomas' reported they did not
attend formal religious service very often. Mrs. Thomas reported
that she does not presently attend formal religious services.
Child Preference
The children were not asked of their preference, nor did they
give a preference as to where they would like to live.
They
indicated attachment to each of their parents. The children also
reported that they have established friendships at both of their
parents homes, and enjoy the time with each parent.
Abuse and Neglect
There is no indication or allegation that either parent
abusive or neglectful of the children's needs.

is

Substance Abuse
Neither of the parties abuse substances.
Extra-marital Sexual Relationships
The fact of Mrs. Thomas' extra-marital relations has been
elucidated in previous sections of this report. The examiner was
unable to determine whether or not the children had an awareness of
their mother's sexual relationship with others.
Joseph has an
14
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elemental understanding of his mother's and P's marital status, but
did not report any other significant awareness of an "affair". Mr.
Thomas does not seem to have given the children any kind of
understanding of their mother's infidelity as causal to the marital
dissolution.
Interference with Visitation/Access
There is no substantial
indication that either parent
interferes with the access of the other. Mr. Thomas indicates that
Ann has denied him access on three occasions; there has been some
other minor problems in the negotiation of visits.
Mrs. Thomas acknowledged denial of the kids visit with their
father on two occassions upon the advice of her attorney.
She
otherwise feels she has facilitated his contact.
Shared parenting/Joint Custody
Both parties report the process of failed mediation, and
ongoing litigation has caused them serious doubts about their
ability to work together. They attempt to communicate as little as
possible now.
The examiners anticipate the parties ability to
negotiate visitation/access will improve once the litigation stops.
CONCLUSIONS AND RECOMMENDATIONS
The primary conclusion of the evaluator is that, relative to
Mrs. Thomas, Mr. Thomas is a greater source of stability in the
children's lives. There are a number of reasons for this finding.
Of particular importance is the fact that Mr. Thomas will not
threaten the children's integration in their present environment by
a change of residence.
He has no plans or intentions of
diminishing the role of Mrs. Thomas to the children by moving the
children away from her. There is no report of his being unfaithful
or lacking commitment to the marriage or the children. There is no
indication that he will subject the children to the potentially
deleterious effects of a relationship with another woman as
comparable to Mr. P. Despite the emotional unrest, and challenge
to coping Mr. Thomas has maintained an orientation to his family.
Throughout their marriage, the children relied upon Mrs.
Thomas as their primary caretaker.
Subsequent to the separation
two years ago, the children have learned their parents can share
the primary caretaking role. The children have accomodated this
change and would experience undue harm by having either parent's
role, opportunity for caring, or expression of love, diminished.
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Mr. Thomas has the commitment and time available as a self-employed
general contractor to be present for his children.
It is my recommendation that Mr. Bert Thomas be granted sole
custody of Joseph and Katie Thomas and that the residential
assignment of these two children be evenly divided by their
parents.
Begining on Thursdays at 6:00 pm (because the children
are familiar with this time) through Thursday at 6:00 pm the
following week, the children's time with their parents should be
alternated.
It is recognized with this recommendation that the
children
may
experience
some
stress
with
maintaining
two
residences; particularly as they get older.
Nevertheless, the
parties have maintained the children in a residential split quite
satisfactorally over the past two years.
With this arrangement there is no need to alternate redlettered holidays. Christmas Eve day through Christmas day at 2:00
pm should be alternated every year. On Christmas Day the children
should be allowed to spend the afternoon from 2:00 pm to 2:00 pm on
the 26th with the other parent.
Thanksgiving Day should be
alternated such that the parent who has Christmas Eve will forego
Thanksgiving of the same year.
Each parent should be able to spend four hours with the
children on their (the parents) birthday.
Fathers Day should be
spent with Dad and Mothers Day with Mom.
On the children's
birthday time should be given to ensure that both parents
acknowledge the child, however, a priorty should be given to the
celebration of the parent who has the child that week.
The children's off-track periods from school could be divided
between the parents, or they could maintain the week to week
schedule.
Parents could also take advantage of time off during
these periods to vacation with the children as desired.
Given the young ages of these children, there are a number of
strategies that can be used to help them maintain a sense of
constancy and to help reduce the anxiety of visitation:
(1)

Telephone contact, letters, cards, etc. between visits.

(2)

Use of transitional objects from both environments.
Such
things as photographs, music, stories, comforters, should be
allowed to be passed back and forth freely between the homes.

(3)

Maintenance of same routines
times, meal times, etc.
16
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(4)

Helping the children plan for visitation by holding concretely
to the visitation order and by describing these plans
m
understandable ways. For example, words such as "after dark",
"when the sun goes to sleep", "after school", etc.

(5)

Assist comprehension of the passing of time by using calendars
or other methods.
For example, an hour glass, marking
calendars, pictures, advent calendars, etc. can be helpful.
Number concepts will not be understood as well by Katie as
will space or volume concepts.

In the event the parties cannot agree on a residential
arrangement of this kind, or in the event of Mrs. Thomas moving
from the children's school or school boundaries; it is the
recommendation of
the examiner
that Uniform
Visitation
be
established between Mrs. Thomas and her children.
Mr. and Mrs. Thomas should attempt to establish an arbitrator
as a third party to settle differences which they cannot
successfully resolve on their own or through mediation. Barring a
significant change of circumstance however, a modification of the
children's custody should not be considered until they reach the
age of 12. At this time the arbitrator could be used to resolve
the question
of assignment.
If the parties
establish
a
relationship with someone who would perform the arbitrator role as
a knowledgeable advocate of the children, issues
regarding
residential assignments, and access, can be addressed at specific
periods in the children's lives when change is merited.
A host of other alternative and creative recommendations can
be used to maintain the children's relationship with each parent as
they
have
enjoyed
them
in the
past.
These
alternative
recommendations will require the parties to be beyond campaigning
for their individual desires over the children's.
Furthermore,
these recommendations require parents to maintain an orientation to
their children despite other oppurtunities
in their lives.
Inasmuch as the Thomas' are not prepared at this point to involve
themselves in these solutions now, they should be mindful of their
possible use in the future.
I am hopeful
these
recommendations aid
the
court
in
adjudicating this matter. It is also my hope that the parties will
find the recommendations to be a first step towards successful
resolution of their conflicts.
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If I can be of further assistance in this or other matters,
please contact me.
Cordially,

cc:

Ms. Susan Bradford
Mr. Brent Young
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GREEN & BERRY
SUSAN C. BRADFORD (5377)
Attorneys for Plaintiff
622 Newhouse Building
10 Exchange Place
Salt Lake City, Utah 84111
Telephone: (801) 363-5650
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
IN AND FOR UTAH COUNTY, STATE OF UTAH
MOTION TO AMEND REQUEST FOR
INDEPENDENT EXAMINATION AND
MEMORANDUM IN OPPOSITION TO
DEFENDANT'S MOTION FOR AN
ORDER PROTECTING DEFENDANT AND
THE CHILDREN FROM FURTHER
PSYCHOLOGICAL EXAMINATION AND
ORDER PROTECTING DR. JAY
JENSEN FROM BEING DEPOSED

ANN ELIZABETH THOMAS,
Plaintiff,
vs.
BERT CHARLES THOMAS,
Defendant.

Civil NO. 934402503
Judge Davis
Commissioner Maetani
COMES NOW Plaintiff, by and through her attorney and hereby
amends her Motion for Independent Examination and requests
pursuant to the Utah Code of Judicial Administration Rule 4-903
Uniform custody Evaluations that the custody evaluation performed
by Dr. Jay Jensen does not comply with the aforementioned rule
and therefore, Plaintiff's request for an independent examination
should be granted.
FACTS
1.

On or about October 3, 1994, a Recommendation and Order

was entered in the above-referenced court.
1.

The Order states:

Dr. Jay Jensen at 3325 North University
Ave., Suite 250, Provo, Utah shall
conduct a full psychological custody
evaluation.

2.
3.

4.

2.

Defendant will pay the initial costs of the
evaluation subject to the ultimate allocation to
be reserved as a trial issue.
Dr. Jensen shall personally perform the evaluation
to include all testing, interviewing and
contacting of any collateral resources, if
necessary.
Each party will use their best efforts to act
expeditiously in completing and assisting Dr.
Jensen in this matter.

On or about March 21, 1995, Dr. Jensen completed a

custody evaluation in the above-referenced matter.

Dr. Jensen's

evaluation was not in time for the scheduled March 17, 1995,
trial.
ARGUMENT
I.

Plaintiff is entitled to an independent evaluation to
comply with UCJA 4-903.

Plaintiff argues that there are significant flaws and errors
with Dr. Jensen's report.

Pursuant to Utah Code of Judicial

Administration Rule 4-903(3) evaluators must consider and respond
to each of the following factors:
(A)

the child's preference;

(B)

the benefit of keeping siblings together;

(C)

the relative strength of the child's bond with one
or both of the prospective custodians;

(D)

the general interest in continuing previously
determined custody arrangements where the child is
happy and well adjusted;

(E)

factors relating to the prospective custodians'
character or status or their capacity or
willingness to function as parents, including:
(i)

moral character and emotional stability;

(ii)

duration and depth of desire for custody;
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(iii)

ability to provide personal rather than
surrogate care;

(iv)

significant impairment of ability to
function as a parent through drug abuse,
excessive drinking or other causes;

(v)

reasons for having relinquished custody in
the past;

(vi)

religious compatibility with the child;

(vii)

kinship, including in extraordinary
circumstances stepparent status;

(viii) financial condition; and
(ix)
(F)

evidence of abuse of the subject child,
another child, or spouse; and

any other factors deemed important by the
evaluator, the parties, or the court.

(Amended Effective May 15, 1994).
It is clear pursuant to the UCJA that every evaluator must
consider these factors. A cursory review of Dr. Jensen's
evaluation demonstrates that Dr. Jensen failed to consider as a
minimum the following essential factors:
1.

Child's preference.

Page 14 of Dr. Jensen's evaluation

states, the children were not asked of their
preference, nor did they give a preference as to where
they would like to live.
each of their parents.

They indicated attachment to

The children also reported that

they have established friendships at both of their
parents homes, and enjoy the time with each parent. Dr.
Jensen did not inquire into the children's preference.
It is required that he address the children's
preference and not simply gloss over it.
-3-

2.

The benefit of keeping the siblings together.

3.

The relative strength of the child's bond with one or
both of the prospective custodians'.

4.

Duration and depth of desire for custody.

5.

The ability to provide personal rather than surrogate
care.

6.

Financial condition.

(By Dr. Jensen's own words at his

deposition and through a cursory review of the
evaluation, not one word is given to the finances of
the parties).
The custody evaluation of Dr. Jensen is of little probative
value.

Not only does the report fail to follow the UCJA but Dr.

Jensen failed to personally contact collateral individuals.
Further, in direct contempt of this Court's Order he did not
perform all of the testing himself and pawned off the Rorschach
Test to Dr. Dan Sanderson.

Dr. Jensen suggests that he got the

consent of both parties for Dr. Sanderson to do this, but he did
not get Court approval for Dr. Sanderson to do this test.

It was

very clear from the parties' Stipulation and Order that Dr.
Jensen personally perform all testing, interviewing and
contacting of collateral resources.
Plaintiff has made a Motion for an Independent Examination.
Plaintiff is willing to pay the costs incurred for such an
examination.

Plaintiff would ask that an independent second

custody evaluation be performed by Dr. Elizabeth Stewart.

Dr.

Stewart will prepare a second evaluation according to the Uniform
-4-

Custody Evaluations 4-903.

(Dr. Jensen was suggested by-

Defendant and Plaintiff agreed, it seems fair to allow Plaintiff
to suggest the expert this time).
Defendant has taken out of context the comment that "Dr.
Stewart cannot be bought".

In an earlier conversation on April

4, 1995, when counsel for Plaintiff asked Mr. Young whether he
would agree to Dr. Stewart, counsel for Defendant claimed "if
your client is paying for her, she's already bought."

Clearly,

Defendant's comment makes no sense, unless he believes the
payment by his clien^ to Dr. Jensen implicated Dr. Jensen's
report, and therefore, no party can ever pay the initial
evaluation pending the ultimate determination by the court.
Plaintiff does not agree with this reasoning.
In Tucker v. Tucker, 881 P.2d 948 (Ut. Ct. App. 1994).
that case there were two (2) custody evaluations performed.

In
The

Court of Appeals held that the trial court's findings were deemed
inadequate and subject to reversal and remand unless the trial
court
sets forth in its findings of fact not only
that it finds one parent to be a better
person to care for the child, but also the
basic facts which show why the ultimate
conclusion is justified. There must be a
"logical and legal basis for the ultimate
conclusions." emphasis added.
It would be reversal error for this court to make findings based
on an evaluation that did not follow the custody evaluation
standard as set forth in the UCJA.
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On its face, Dr. Jensen's

report omits significant areas that need to be addressed and
blatantly overlooks Rule 4-903 as a basis for his evaluation.
In Merriam v. Merriam, 799 P.2d 1172 (Ut. Ct. App. 1990).
The court performed an analysis of a custody evaluation report
and noted
We first note that child custody evaluations
and divorce cases are specifically provided
for by Rule 4-903 of the Utah Code of
Judicial Administration (1990). The Rule
provides that the evaluator "shall submit a
written report to the court," and thereby
clearly, contemplates that such reports will
be used in making custody determination.
It is very clear that the court contemplates reliance and
adaptation of a custody evaluation report to Rule 4-903.

II.

PLAINTIFF SHOULD BE ALLOWED TO DEPOSE DR. JAY JENSEN.

Pursuant to Utah Rule of Evidence Rule 706 court appointed
experts.
(a) A witness so appointed shall advise the
parties of the witness' findings, if any;
the witness' deposition may be taken by any
party; and the witness may be called to
testify by the court or any party. The
witness shall be subject to cross-examination
by each party, including the party calling
the witness.
(d) Parties' experts of own selection.
Nothing in this Rule limits the parties in
calling expert witnesses of their own
selection.
Not only should both parties be entitled to depose and examine
Dr. Jensen fully, but each party should be entitled to call their
own expert.

There is no reason why Defendant and the minor

children should be protected from a second custody evaluation in
-6-

light of the fact that the first evaluation does nrt comport with
Rule 4-903.
CONCLUSION

This court should allow an additional independent custody
evaluation to be performed in compliance with Rule 4-903.

That

Plaintiff should be allowed to retain Dr. Stewart and pay the
initial cost, with the ultimate cost to be determined at trial.
Dr. Jensen's deposition should be allowed to continue with crossexamination allowed by both parties as necessary.
DATED THIS

/ ^ day of April, 1995.
GREEN & BERRY
)
- - ~ ' ^ - ; - ;

SUSAN C: BRADFORD-",/'
Attorney for Plaintiff
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CERTIFICATE OF MAILING
STATE OF UTAH
COUNTY OF SALT LAKE

)
:ss
)

Patti Dunn, being duly sworn, says:
That she is employed in the offices of GREEN & BERRY,
attorneys for Plaintiff herein, that she served the attached
MOTION TO AMEND REQUEST FOR INDEPENDENT EXAMINATION AND
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR AN ORDER
PROTECTING DEFENDANT AND THE CHILDREN FROM FURTHER PSYCHOLOGICAL
EXAMINATION AND ORDER PROTECTING DR. JAY JENSEN FROM BEING
DEPOSED upon the following parties by placing a true and correct
copy thereof in an envelope addressed to:
Brent Young
Ivie & Young
48 North University Avenue
Provo, Utah 84603
and depositing the same, sealed, with first class postage prepaid
thereon, in the United States Mail at Salt Lake City, Utah on the
day of April, 1995.

Utfn V^m,n
SUBSCRIBED AND SWORN to before me this

)7

day of April,

1995.

llAl 9 a I \ QUJ^o^'f'-',\ ,- \
^ ^ U V S : - \ \:
My ICommission^^&^^Bes-i^^^' 1

Notary Public
Residing in Salt Lake
County, State of Utah

'syaiai—J
\^ ,», ~* *»• • • '
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ELIZABETH

B. STEWART, Ph.D.,j.D.

A PROFESSIONAL CORPORATION

DIPLOMATE, CLINICAL PSYCHOLOGY
SUITE 500, CLIFT BUILDING
10 WEST BROADWAY
SALT LAKE CITY, UTAH 84101
(801) 363-6644

Thomas v. Thomas
Case No. 934402503
Reason for a Second
Custody Evaluation
This evaluation was requested because the first evaluation did
not conform to the requirements of Rule 4-903 of the Code of
Judicial Administration. That report likely will be amended by Dr.
Jensen. In addition, Dr. Jensen had not interviewed Mr. Pedro
Sauer, Mrs. Thomas' boyfriend, who is considered by Dr. Jensen to
be of central concern to the best interests of the children.
However, Dr. Jensen made statements about Mr. Sauer in that
evaluation that were based upon second or third level hearsay from
Mr. Thomas who had initiated contact with Mr. Sauer's wife. He
also made use of comments about Mr. Sauer from his assistant who
was also a student of Mr. Sauer. If information about Mr. Sauer
was important, he should have been interviewed. In addition, the
first evaluation included no contacts with people who had known
both Mr. and Mrs. Thomas for many years and could provide some
insight into their parenting styles.
Procedures
following:

used
i

in

this

custody

evaluation

include

the

MMPI-2 of both parents
Custody Questionnaire
Sentence Completion Test
Ackerman-Schoendorf Scales for Parent Evaluation of Custody
Individual interviews with Mr. Thomas, Mrs. Thomas, and Mr.
Sauer
Observations of Katie and Joseph Thomas
Observations of the children with their parents
Contact with Danny E. Davis, mutual friend of Mr. and Mrs.
Thomas
Contact with Mary Houghton, teacher
Contact with Jean Neilsen, teacher
Contact with Richard Rowley, principal
Contact with Dr. Randall Hyde, psychologist
Contact with Pat Reineccius, day care provider
Contact with Sue Anderson, day care provider

Thomas v. Thomas
Second Evaluation
Page 2

Letters from Dr. Hyde, Danny Davis, Linda Motte, Richard
Rowley, Carrie Whitney, Cynthia Alspaugh-Ruddle, Sue
Anderson, Catherine Candlan, Dr. Stuart Slingerind, Dr.
Keith Whatcott, Nancy Tueller, Patti Dunn, and
Gwendalyn Henry
Review of Mr. Downes' April and September, 1994 shared
parenting plans based upon mediation
Court documents and other records
It is assumed that this report will be read in conjunction
with Dr. Jensen's report. There are points of similarities as well
as points of disagreement regarding custody and visitation.
One of the most clear points of difference is in the
interpretation of Mrs. Thomas' appreciation for the children's
relationship with their father and its importance to them. Dr.
Jensen was of the opinion that Mrs. Thomas seemed to have given the
children's relationship with their father limited importance
relative to herself. This is based partly upon some guestion as to
whether or not she had given consideration to the conseguences of
her decisions (regarding her divorce and her relationship with Mr.
Sauer) as they impacted the children.
Dr. Jensen was of the
opinion that Mrs. Thomas' commitment to Mr. Sauer showed a
potential for instability inasmuch as Mr. Sauer was assumed to be
a man with a history of weak commitment to marriage and family and
violence in his home (there was one police report citing both Mr.
and Mrs. Sauer) suggested that Mr. Sauer's potential to the safety
and stability. However, Dr. Jensen had never interviewed Mr. Sauer
and based all of his opinions on reports by and opinions of Mr.
Thomas which in turn were based upon information from Mrs. Sauer
and a studen of Mr. Sauer's who worked for Dr. Jensen. While there
is uncertainty about how the relationship between Mrs. Thomas and
Mr. Sauer will develop, interviews with Mr. Sauer were not
consistent with the opinions formed by Dr. Jensen on the basis of
Mr. Thomas' and Mrs. Sauer's comments. In this respect, Mr. Sauer
was seriously underrated by Dr. Jensen.
ElizaiSth "fiT SteSart)H?h.D.
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
History
Mr. and Mrs. Thomas lived at Sundance from about 1981 until
she left the family home in March of 1993. The dissolution of the
marriage was not mutually agreed upon and Mr. Thomas was aggrieved
by her decision as well as being humiliated by her affair which
developed in mid or late 1992.
During the first few years of the marriage the Thomases got
along very well together. Mr. Thomas valued the marriage and was
content with the lifestyle. He liked living at Sundance where he
was in the construction and maintenance business. He knew many of
the residents and had done work for some of them as well as being
active in the Sundance community. He was a member of the volunteer
Fire Department and at one time was president of the Home Owner's
Association.
He worked out of his home which is large and
comfortable.
Mrs. Thomas had liked the lifestyle when they
initially lived together and during the early part of the marriage.
She taught school until two years after their first child was born
in 1986.
The Thomases made friends with other residents and
maintained social contacts with the part time residents. They
liked the Sundance setting, traveling, and the comforts of being
economically successful.
However, the lifestyle that was fulfilling for Mr. Thomas was
not working out for Mrs. Thomas. She was somewhat familiar with
his business and spent some time working with him but the marriage
was not emotionally satisfying for her. She was concerned about
having other children and was depressed both before and after
Katie's birth in 1989. In spite of associations with women and
mothers in the Sundance area, she felt isolated and depressed.
Doing more things and packing more activity into her day did not
compensate for a lack of intimacy which she had felt with Mr.
Thomas during the early part of their marriage.
After Katie's birth, Mr. Thomas took Joseph to the Meridian
Preschool three mornings a week for socialization.
She also
participated in his class on occasion, leaving Katie in a day care
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while she was gone.
worked out.

On other days she went to a health spa and

By 1992 Mrs. Thomas was extremely depressed and sought therapy
regarding the lack of intimacy in the marriage. In July, while Mr.
Thomas was attending his brother's memorial service in Chicago, a
telephone call home alerted him to the fact that the marriage was
in serious trouble. About this time, through mutual friends, Mrs.
Thomas met Pedro Sauer who owned a martial arts studio in Orem.
When Mrs. Thomas decided she wanted to dissolve the marriage, she
initially denied that there was anyone else, then later admitted to
Mr. Thomas that she had met and was seeing someone else.
Although Mrs. Thomas met Mr. Sauer and was attracted to him in
mid or late 1992, she still participated in marriage counseling
with Mr. Thomas in early 1993 with Suzanne Dastrup in an effort to
come to a full understanding of the problems in the marriage. Mr.
Thomas was hopeful that their marriage would work out; Mrs. Thomas
became more convinced that it would not and the counseling served
as an opportunity to define her reasons for leaving the marriage
and for amending the marriage. In March of 1993, while they were
still in marriage counseling, the Thomases separated but Mr. Thomas
would not leave the family home. Mrs. Thomas took a house nearby,
then an apartment in the basement of their marriage counselor's
home for a short period of time before she located a rental home.
The marriage counseling was discontinued in June of 1993. By that
time Mrs. Thomas was firm in her decision to divorce and Mr. Thomas
was devastated at the collapse of the marriage. Mr. Thomas was
aware that Mr. Sauer was spending time with Mrs. Thomas shortly
after she and the children left the family home.
From the time of their separation both parents have struggled
to maintain a parent-child relationship with the children. They
discussed various arrangements including a split residency
according to which the children would move back and forth between
the parents' home for various periods of time. This difficult and
emotionally draining arrangement has been pursued because Mr.
Thomas does not want to lose his relationship with the children
while Mrs. Thomas wants to establish a more workable living
arrangement for the children.
A resolution of this divorce, custody, and visitation case is
complicated by several factors. The first is that divorce had not
been discussed in the Thomas home and Mr. Thomas was unprepared for
his wife's decision. Being unaware of his wife's intention to
divorce and finding out that she had begun a romantic relationship
with a married man, Mr. Thomas was angry, humiliated, and
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determined to hold on to what he had. Mrs. Thomas was better
equipped to handle the separation, divorce, and future plans
because she had emotionally severed the marital relationship before
she filed for divorce. Mr. Thomas, as an unsuspecting spouse, felt
deceived and taken advantage of. He was thoroughly unprepared to
cope with the separation and impending emotional and physical
losses.
During the first two years of their separation the
Thomases were functioning at different levels of emotional
adjustment, he protecting his losses, she trying to forge a new
life, and both of them trying to minimize the trauma on the
children while feeling increasingly thwarted in their efforts to
resolve their dispute.
The second factor is Mr. Thomas' continuing doubt about Mrs.
Thomas' judgment in leaving a functional marriage, economic
security, and a socially and environmentally desirable lifestyle
because of what appears to have been an impulsive if not
emotionally unstable attachment to a martial arts/physical fitness
expert who is married and has children. Mr. Thomas' doubt has not
been lessened during the last two and a half years during which he
has become aware that Mr. and Mrs. Sauer had separated and
reconciled several times, had a child born during the past two
years, and that Mr. Sauer had moved in and out of Mrs. Thomas' home
on several occasions. Mr. Thomas still wonders about the stability
of Mrs. Thomas' relationship with Mr. Sauer and the effect that it
will have on the Thomas children.
A third factor is Mr. Thomas' concern that Mrs. Thomas not
only wanted to leave the marriage but also wanted to leave Utah or
move to Salt Lake where teaching salaries are higher and she would
be better able to pursue a graduate degree in education and thus
increase her income potential. These possibilities threatened to
reduce the time Mr. Thomas would have with the children because of
the increased driving time for his visitation.
Furthermore,
midweek visits would be impossible. The Thomases discussed two
visitation plans, one that would be in effect if she did move to
Salt Lake and one if she remained in the Orem/Provo area. Mrs.
Thomas now recognizes that moving to Salt Lake is not prudent nor
advantageous at this time of the children's lives.
A fourth factor is that the children are on a year round
school schedule which conflicts with their mother's traditional
teaching schedule and with their father's business which thrives
during the long days of the summer months. As Sundance residents,
Joseph and Katie were bused to the Orchard Elementary School where
their mother teaches a learning disabled class. Mrs. Thomas and
the children ride together to and from school. She has three
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months off in the summer during which time the children are in
school about half of that time. She and the children cannot enjoy
the benefit of doing things during her three month vacation. Mr.
Thomas is not able to take advantage of the children's off-track
summer vacation to care for and be with them because of the demands
of his construction business.
A fifth factor is the problem involved in implementing joint
custody which had been agreed upon with the intent of providing
continuing and freguent contact with each parent. Mr. Thomas' work
is year round, with outdoor building in the good weather and
maintenance and repair work during all types of weather. Thus, the
work schedules of both parents make it difficult to share physical
residence as do many parents when one of them is a teacher and has
the summer months off. The Thomases have tried alternating the
children's physical residence every week on Thursday evening. When
the children are scheduled to be with their father at Sundance,
they arrive Thursday after school but return to Orem Saturday
morning for a day long visit with their mother before returning to
Sundance with their father at 8:00 p.m. This day long visit with
their mother makes no sense and has been very draining for the
parents and the children. Under this arrangement, the children
have only one uninterrupted weekend a month with their mother but
they are with their father three weekends. They spend evenings
with him but not the Saturday day time hours. The children and
parents complain about the freguent changes which leave the
children feeling exhausted from going back and forth and unhappy
because they do not know where they live, i.e., where they belong.
It appears that the visitation has become mixed up with joint
custody in an effort to arrange schedules so the children can spend
approximately egual amount of time with each parent.
A sixth factor was Mrs. Thomas' expectation that Mr. Thomas
would leave the family home and that she and the children would
stay.
He was not willing to do so having made a significant
commitment to his building, remodeling, and maintenance business at
Sundance and to his ideological investment in that lifestyle. When
push came to shove Mrs. Thomas had to leave. She took the children
with her and had to make adjustments to living accommodations that
were significantly different from Sundance and which also reduced
the children's contact with their father. She is now living in a
rented home because there is a continuing dispute about their
financial settlement. Mrs. Thomas has not been able to buy a home
and establish the children in a neighborhood school where they
would benefit from having neighborhood children as well as school
peers in the same area. They know only six children from Sundance
who are bused to Orchard Elementary School and of these only three
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live on the same side of the mountain as do the Thomas children.
None of the children live within walking distance of the Thomas
home. Thus, the children have practically no peers at Sundance and
few friends in the neighborhood where their mother rents a home
because the children in her neighborhood go to their neighborhood
school and form their own social groups. Joseph and Katie are
deprived of fun and learning opportunities with their peer groups
in both living situations. It would be better if the children were
able to attend a neighborhood school and Mrs. Thomas were also
teaching at the same school. This would enable her to continue
driving the children to and from school and would facilitate peer
relationships which develop strongly between the ages of seven and
ten and are an important phase of socialization.
A seventh factor is that Mr. Thomas continues to have
ambivalent attitudes towards Mrs. Thomas. He has reconciled to the
divorce and wishes her well. He continues to be concerned about
her judgment and is critical of some of her lifestyle decisions.
While acknowledging that they will go their separate ways, he still
keeps track of where she goes, especially when she goes out of town
on weekends when he has the children. In some respects he is still
concerned with events in her life. When word got back to her that
he had mentioned to someone that she might be a lesbian,
cooperative efforts really were damaged. His explanation that Mrs.
Thomas was friends with a woman who owned a feminist bookstore that
was often frequented by lesbians and that "people are known by the
company they keep", was not appreciated and, in fact, Mrs. Thomas
challenged him on this matter. He acknowledges that he does not
believe that she is a lesbian and defends himself simply on the
basis of her associations. He also implies that she is emotionally
unstable which he explains as questioning her judgment during the
past two and a half years. He also has impugned Mr. Sauer's
reputation and has referred to him as a wife beater with a history
of violence and womanizing. This has been based upon double and
triple hearsay originating in conversations that Mr. Thomas
initiated with Mr. Sauer's wife and with one of Mr. Sauer's martial
arts students who subsequently was employed by Dr. Jensen during
the course of this evaluation to handle some of the testing aspects
of the case.
Mrs. Thomas is very aware of and compassionate regarding Mr.
Thomas' feelings about her leaving the marriage and her
relationship with Mr. Sauer. Her sensitivity and her passive,
accommodating manner have played a major part in her efforts to try
joint custody or some other custody and visitation arrangement in
hopes of lessening the pain for him and maintaining his
relationship with the children. While sensitive to his feelings,
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she, nevertheless, has become convinced that joint custody and its
variations are unworkable because of the problems in changing
residences of the children and the failure to communicate
cooperatively for their benefit.
Elizabeth B.~ Stewart, Ph.D. "~
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
Primary Issues in Custody
1.

Will joint legal custody work?

Joint legal custody is not likely to work for the Thomases
because the parents are not on great terms with each other.
Communication about and planning for the children is impaired
because Mr. Thomas continues to regard Mrs. Thomas as morally
flawed, deceptive, and emotionally unstable even though he also
admits that she has been a competent and caring parent. This
conflict in attitude creates animosity that is converted into
tension and anxiety for the children.
When one parent has a
distinct disdain for the other parent, joint legal custody does not
work.
2.

Is shared physical custody possible?

The Thomases have tried several different schedules for shared
physical custody including alternating the children's home every
week. Plans for shared physical custody have been mediated with
Mr. William Downes, one plan based upon Mrs. Thomas' possible move
to Salt Lake City, one plan based upon her residing in the
Orem/Provo area, and the third plan developed six months later in
September of 1994 after she had decided to remain in the Orem area.
The last plan was tried for two weeks during which Mr. Thomas had
the children during their off school time. These three plans were
not workable and the reason for that is evident when they are
written on yearly calendars.
All of the plans required the
children to move back and forth much too frequently and there was
no regularity that would allow the children to anticipate where
they would be. During the months of June, July, and August of
1994, the children changed homes as often as every two days and
remained, on only three occasions, for as long as twelve to
fourteen days. In September they tried the third plan according to
which the children spent two weeks of off-track time with their
father and one week of off-track time with their mother before
moving to a schedule of spending every other week during their
school sessions with each parent. This plan was in effect barely
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two weeks when it was discontinued by Mr. Thomas after he had had
the children. The current plan involves alternating homes every
week on Thursdays at 6:00 p.m. but requires that the alternate
weekends with their father the children leave his home for a 9:00
a.m. to 8:00 p.m. visit with their mother. This has equalized the
weekend hours with her but has been very disruptive and
unsatisfactory for parents and children. The children's comments
about not liking to go back and forth so frequently and having to
ride in a car or bus for a long time indicates their own
dissatisfaction with the frequent changes in where they will spend
the night.
Mr. Thomas could not handle either of the joint physical
residency plans drawn up by Mr. Downs because they required that
Mr. Thomas spend several weeks per year taking care of the
children, either during the summer months or during the children's
off-track school periods.
Mr. Thomas had freed up Friday
afternoons when Katie was out of school at noon during the 1994-95
school year but his construction and maintenance business requires
a consistent work schedule throughout the year. Mrs. Thomas has
the summer months off when she can be responsible for the children
but there has not been a satisfactory solution to the mismatch
between her traditional school year schedule and the children's
year round school schedule except to use day care for the children
when they are out of school and their mother and father are both
working.
3.
If joint legal custody and joint physical residency
(shared physical custody) are not possible, which parent should
have sole custody?
The current evaluation reached the same conclusion as did Dr.
Jensen who noted on page six of his report that,
"There is no debate over the fact that Ann has acted as
primary caretaker of the Thomas children. She has adequately
demonstrated to the examiner that she performed exceptionally
well as the mother of her children. Mrs. Thomas' motherhood
of her children has not been a matter of contest for Mr.
Thomas throughout the entirety of their lives together as a
family. He continues to represent his ex-wife as a competent,
caring mother who has indeed been the children's primary care
provider throughout their lives. His only qualification to
this opinion is that he feels her orientation has drifted away
from the kids in the pursuit of meeting her needs."
Dr. Jensen also noted that Mrs. Thomas felt that Mr. Thomas is much
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more available to the children than is the
Nevertheless, Dr. Jensen concluded that,

average father.

11

. . . the children have established confidence in their
mother as their primary care provider. However, over the past
two years, they have also had opportunity to rely on their
father for meeting their needs when they are with him. There
are no apparent deficits in the ability of either parent to
provide for the children's physical, emotional, and spiritual
needs."
He goes on to say,
"With respect to the children's social needs it seems that the
availability of friends is greater where Ann lives than where Bert
lives. . . "Bert's residence does not afford a substantial amount
of peer interaction even though the children live within school
boundaries of their present school."
Both evaluations, thus, found Mrs. Thomas better able to
perform as a primary caretaker. She has a good reputation among
those who know her for being an attentive, nurturing, and efficient
parent.
Mr. Thomas is also a caring parent who wants to be
involved in his children's lives but who does not have as much time
to spend with them and his business commitments do not allow him to
take time off from work while the children are out of school in
order to provide care for them.
4. Do the circumstances of Mrs. Thomas' leaving the marriage
indicate that she could not be a confident and responsible
custodial parent?
As indicated above, Mrs. Thomas has continued her reputation
as a confident, responsible, nurturing parent during the two year
period since she left the Thomas home. The marriage dissolved
because of problems between Mr. and Mrs. Thomas. She was depressed
before Katie was born and continued to feel isolated. The marriage
would have not survived even if Mrs. Thomas has not met Mr. Sauer.
5. Does Mrs. Thomas' relationship with Mr. Sauer interfere
with her parenting skills?
There is no indication that her relationship with Mr. Sauer
has reduced her parenting skills or otherwise interfered with her
obligations to and affection for the children.
6. Does the uncertainty of Mr. Sauer's marital status (he has
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filed for divorce) or the nature of his relationship with Mrs.
Thomas harm the children?
Mr. Sauer is not yet divorced but he and his wife have
separated several times in the past and they likely will divorce.
There may be some problems, however, since Mrs. Sauer, if divorced,
may not be able to stay in the United States unless she arranges
for her own visa. These and other matters may either delay or
complicate the divorce.
Mr. Sauer and Mrs. Thomas have had a two year relationship
with time together and time apart. Mrs. Thomas is fully aware of
Mr. Thomas' suspicion that Mr. Sauer would be an unreliable husband
or companion but she also has found Mr. Sauer to be a sympathetic,
helpful person. While the relationship may be uncertain, she can,
nevertheless, handle her life whether that relationship continues
or not. She is a talented, sensitive, and responsible person who
is not dependent only upon Mr. Sauer for her happiness.
7. Is nearly equal time with the children necessary in order
to sustain each parent's relationship with the children?
Equal or nearly equal periods of physical custody of or access
to the children is not necessary in order to maintain and enrich a
parent-child relationship.
The children need a sense of where
their home is and moving back and forth between homes is confusing
and destabilizing for the children. Equalizing the time by giving
Mrs. Thomas a Saturday visit from 9:00 a.m. to 8:00 p.m. has upset
both parents' home life, adds to the children's commuting, and
deprives them or a "sleep in" Saturday morning. Mr. Thomas has
proposed a schedule according to which the children would leave
school on the bus Thursday afternoon and remain with him until
Monday morning three weekends per month. This has the advantage of
reducing the parents' driving time and the annoyance of confronting
each other. It would result in Mrs. Thomas doing essentially all
of the actual caretaking activities and leaving the children with
Mr. Thomas on a primarily recreational basis for three weekends and
restricting the children's weekends to only one per month with
their mother. This is not an advantage to the children. The
children need to spend more time in the residential home. They
could still take the school bus to their father's home for visits
and return to school by bus on Monday morning.
Conclusions Regarding Joing Legal and Physical Custody
Joint legal custody is not workable, joint physical custody or
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shared parenting is not feasible, and Mrs. Thomas is better able to
handle sole custody than is Mr. Thomas because of her experience,
competency, and the time that she has available to spend with the
children when they are not in school. In addition, she does not
undermine the children's relationship with their father and has
cooperated in efforts of joint physical custody.
While her
relationship with Mr. Sauer is a positive one for her and the
children, there is no assurance at this point that it will result
in marriage even though that is the intent. However, whether she
and Mr. Sauer marry or not, she could continue to provide care for
the children as she has done in the past. Furthermore, Mr. Thomas'
negative attitude toward Mrs. Thomas creates problems between the
parents and will in the future have a negative impact on the
children. Dr. Jensen noted on page 13 of his report that,
"This aspect of Bert's psychological functioning could become
particularly problematic if occurred so frequently that the
children took responsibility for Bert's happiness.
Bert
reports that he has been addressing this issue in his
counseling. While the question of frequency of the children
being pulled under this dynamic, it is difficult to
determine; the actuality of it occurrence is unquestioned.
It is a matter for Mr. Thomas to resolve. It is particularly
important to resolve in the present situation given that the
marital breakup could result in the type of emotional
expression which can damage the children. Mr. Thomas should
take special care to refrain from making disparaging comments
about the children's mother or about her life in the presence
of the children. Special care should also be taken to refrain
from demeaning to others, inasmuch as these words often
trickle back to the children. To the extent that Mr. Thomas
were to maintain an orientation of his victimization to Ann,
the greater the likelihood the children will experience his
negative energy and suffer consequential loss of self-esteem."
Because Mr. Thomas describes Mrs. Thomas as becoming self-consumed,
selfish, deceptive, and having all of his own negative
characteristics and none of his positive ones, the children would
have a great deal of difficulty living with him knowing that he
holds their mother in such low regard.
It is essential that
parents maintain respect for each other and, in this case, even
when Mr. Thomas wishes his wife well, he certainly does not hold
her in high esteem. That will interfere with the children's sense
of loyalty to her. Already they do not feel they can talk about
her or her activities in his presence and they have a great deal of
discomfort about this.
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Recommendation for Sole Custody
The factors in Rule 4-903 of the Code of Judicial
Administration were considered along with other factors that are
pertinent to this case.
1. The Children's Preference. The children do not like to
state a preference. They clearly have a great love for each parent
and are very sensitive to their parents' feelings. There is no
clear evidence that the children are either afraid of or prefer one
parent. However, they are clearly accustomed to living with their
mother and have depended upon her for a sense of routine in daily
life.
2. The Benefit of Keeping Siblings Together. Nine year old
Joseph and six year old Katie are a close sibling unit. They have
been accustomed to being together. Although their temperaments are
quite different, Joseph being much more serious and Katie being
much more convivial, they nevertheless have a close and dependent
relationship. Neither child would benefit by being separated.
3. The Relative Strength of the Children's Bond with Their
Parents.
A parent-child bond develops when the parent feels
responsible for and interested in providing for the welfare of the
child. The child's bond with it's parents reflects it's dependency
upon the parent and it's expectation that the parent will be there.
In this sense, both parents have a strong parent-child bond with
Joseph and Katie and have an ongoing commitment to the children's
welfare. The children also are strongly dependent on their parents
and expect to rely on them.
4. The General Interest in Continuing Previously Determined
Custody Arrangements Where the Children are Happy and WellAd justed. The previously determined custody arrangement since the
Thomases separated have been extensively planned to provide a
continuing parent-child relationship for the children's benefit.
The joint custody was conceived as an opportunity to provide the
children with as near equal time with each parent as is possible.
It was presumed that this would be in the children's best interest.
Mrs. Thomas cooperated with this arrangement thinking that it would
help reassure Mr. Thomas that she did not intend to minimize the
children's relationship with him.
Mr. Thomas has been quite
determined to have as much time with the children as possible and
to pursue a division of time that is approximately equal for the
children with each parent. Because the parents do not live in the
same neighborhood, and because the children's school schedule
differs from their mother's teaching schedule, and Mr. Thomas has
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commitments to his own construction business, the children have
suffered from being moved back and forth between the two
households. Mr. Thomas, in late summer or early fall of 1995,
proposed a schedule that would minimize the number of times the
children had to move during the week. He reduced the change of
homes from twelve per week to six per week with a schedule that
would place the children in his home from Thursday evening until
the following Monday morning three weekends per month and would
place the children with their mother the other weekend per month.
He would forego one of the midweek Wednesday visits but would
retain a visit on the Wednesday prior to the weekend that the
children would be with their mother. The value of this schedule is
that the children would leave school on the school bus on Thursday
evening and would return to school the following Monday morning so
that neither parent would have to pick up or deliver the children
personally. This has considerable value inasmuch as it reduces the
time that the parents have to confront each other but more
importantly it reduces the number of times that the children have
to interrupt what they are doing in order to move from one place to
the other. The problem with his proposal is that it allows the
children only one weekend per month with their mother.
Clearly the children are not happy with the arrangement that
they have now.
Joseph has been noted by his teacher to be
apprehensive and nervous prior to and following his visit with his
father. Joseph is very preoccupied with whether or not he is
prepared for the visits by taking the right things with him and
returning with these things after a visit. In addition, homework
has been adversely affected and he has been noted to be unprepared
after he has been with his father. This was remedied when the
teacher spoke to Mrs. Thomas who in turn asked Mr. Thomas to be
more careful about helping Joseph with his homework so that it
would be completed and turned in on time. While that particular
problem has been remedied, it is illustrative of the stress that is
placed upon children when they make frequent changes between their
mother's and their father's home. Continuing the joint physical
residence is not helpful to these children even though adults may
take some satisfaction in seeing a near equal distribution of time
with each parent.
5. Factors Relating to the Parents' Character or Status or to
Their Capacity or Willingness to Function as Parents, Including:
A. Moral Character. Mr. Thomas suggests that there is some
deficiency in Mrs. Thomas' moral character because of the
relationship.
Mrs. Thomas has no reason to question Mr.
Thomas' behavior in this regard.
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B. Emotional Stability. Both parents are emotionally stable
in a sense of being predictable in their behavior and
attitudes. Mr. Thomas is outgoing and sociable, has a strong
need to be around others, and feels comfortable in their
company. He is a trusting person who is optimistic and somewhat resistant to developing insights into his own behavior
and that of other people. He has a tight rein on angry
feelings and maintains a general manner of being socially
correct and agreeable. He is somewhat resistant to change
and he is slow to make decisions and changes in his
expectations. Mrs. Thomas is a very
compliant
and
accommodating person who often subverts her own interests in
order to promote cooperation with other people. She tries to
avoid confrontation at all costs. This can lead to
situations in which she feels somewhat resentful when her
own needs are not recognized and met by other people. She is
very sensitive to what people think and she feels that Mr.
Thomas has unnecessarily complicated the divorce process.
Under the circumstances of her separation from Mr. Thomas and
her relationship with Mr. Sauer, she does feel that she is a
target of criticism.
Although she experiences some depression she suppresses
the outward manifestations and maintains an upbeat appearance
and attitude. Depression and anxiety are likely to show up as
physical illness or symptoms of stress. She does not burden
other people with her problems but she worries a lot about
things, plans carefully, and is apprehensive about how they
will turn out but tends to keop her anxious feelings to
herself. She is an active and optimistic person even when she
is in a "down" mode.
C. The Duration and Depth of the Desire for Custody. Both
parents have a sincere desire for custody which developed
when the separation was first discussed.
D. The Ability to Provide Personal Rather Than Surrogate
Care. Joseph and Katie need some oversight, supervision,
and companionship after school. This is better provided by
Mrs. Thomas whose teaching obligations end at the same time
each day as Katie's and Joseph's school classes. Mr. Thomas
was able to free up Friday during the 1994-95 school year so
that he could take Katie Friday afternoons when she was out of
school. However, her classes this year are full days joint
she gets out when Joseph does. Mr. Thomas is not able to
shorten his work day to be available to the children after
school.
If they were to live with him he would have to
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arrange for some kind of care for them after school or leave
them alone. Since he has an office in his home he is able to
do some work there but most of his daytime work is performed
outside the home and only the business aspects are handled in
home and then often in the evening.
E. Significant Impairment of the Ability to Function as a
Parent Through Addictive Habit (Drug Use, Drinking, etc.).
Neither parent is impaired or suspects the other of being
impaired.
F. Reasons for Having Relinguished Custody in the Past.
This factor taken from Hutchison v. Hutchison is not
relevant in this case where neither parent relinguished
custody.
G. Religious Compatibility with the Children. Both parents
are affiliated with the Catholic church. After the separation
Mr. Thomas began attending on Sundays and takes the children
to Sunday service when they are with him.
H. Kinship, Including Inextraordinary Circumstances, StepParent Status. This factor, also taken from Hutchison v.
Hutchison, is not relevant inasmuch as both of the prospective
custodians are natural parents rather than stepparents, grandparents, or other more distantly related adults.
I.
Financial Condition.
This factor also taken from
Hutchison v. Hutchison where the means of the contending
prospective custodians were an issue. In the Thomas case, the
child support guidelines will take care of the child support
obligations. In addition, each parent is financially able to
support the children without any child support if that
circumstance should develop.
6.

Other Factors Include:
A. The children have two physical homes, the one in
which they grew up in at Sundance and the one which Mrs.
Thomas established in Orem. The children are now
accustomed to living with their mother because of the
daily routine and general sense of belongingness. They
are also accustomed to seeing their father on weekends,
for mid-week visits, and then also seeing their mother on
Saturday visits between 9:00 a.m. and 8:00 p.m when they
are spending the weekend with their father. The children
have identified their mother's home as "their home" that
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is, the home where they have their "stuff" and the place
to which they return after visits.
B. Mrs. Thomas established a routine of child care
prior to separating from Mr. Thomas. This included
medical and dental visits, shopping, gymnastics, tee
ball, cub scouts, assessing various preschools for
Joseph, arranging
for day
care, and
providing
transportation. She took the children almost exclusively
until recent months when
Mr.
Thomas
has
also
participated but not to the same extent. He does take
Joseph to his vision clinic. Mrs. Thomas also arranged
for some psychological counseling for the children in
late 1993 and early 1994 with Dr. Randall Hyde to help
plan the best living arrangements for the children. At
that time joint custody was under consideration. She has
maintained relationships with residents of Sundance by
having one couple to her home for dinner regularly and
Mr. Thomas also invites the children of this family over
to his home when Katie and Joseph are there on weekends.
The friends and acquaintances of the Thomases who are
familiar with their parenting skills agree that both
parents have good reputations as caring and concerned
parents. However, Mrs. Thomas has a history of more
active involvement in the children's lives.
C. Mr. Thomas' accusations that Mrs. Thomas frequently
leaves the children with babysitters for extended periods
of time has not been born out. Sitters who have been
engaged by Mrs. Thomas do not report an^ excessive use.
She is clear about the times when they will be in care,
picks them up promptly, and there has been no report of
any suspicion that she leaves the children for extended
periods of time simply to pursue her own interests.
D.
Mrs. Thomas has daily contact with Joseph's and
Katie's teachers at Orchard Elementary School. She is
briefed on their assignments, their progress, and any
special help they need as well as any concern on the part
of the teachers. Teachers who have known Joseph since he
began school as well as teacher who have had Katie more
recently report that Mrs. Thomas is very much involved in
their education and shows a great deal of concern for
their emotional as well as academic stability.
Mr.
Thomas has not had the advantage of such close contact.
It has been more difficult for him to follow up with
homework assignments.
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E. Had Mrs. Thomas not entered into a relationship with
Mr. Sauer there would have been no question about her
continuing to be the children's primary caretaker and
custodial parent. During the two and a half years since
she and Mr. Thomas separated and she and Mr. Sauer have
continued their relationship, she has been a
responsible, caring, sensitive, and adaptable parent.
Mr. Sauer's is not a negative factor in this relationship
as far as the children are concerned. They know him well
and like him. He does not infringe on Mr. Thomas' role
as their father. He and Mrs. Thomas intend to marry.
If they do not, there is no reason to think that Mrs.
Thomas would not continue as, what Dr. Jensen describes,
an extraordinary mother.
F. Dr. Jensen's recommendation that Mr. Thomas have
sole custody and that the children's residential
assignment be evenly divided between the parents is
not workable because Mr. Thomas cannot handle sole
custody nor can he handle an equal division of
residential care for the children because of his own
business responsibilities. He wants to get his time
with the children on three weekends and one arranged
mid-week visit, leaving mrs. Thomas with only one
weekend and most of the parenting and household
responsibilities for the children. He does not have as
much time to spend with the children as does Mrs. Thomas
and, furthermore, Mrs. Thomas has an exceptionally good
record as the children's primary caretaker. Moving the
children, as Dr. Jensen recommended, back and forth
between the homes on alternate weeks has been difficult
for the children. Dr. Jensen recognized on page 16 of
his report that the children,
"may experience some stress with maintaining two
residences; particularly as they get older.
Nevertheless, the parties have maintained the
children in a residential split quite satisfactorily
over the past two years."
As a matter of fact, the children complain, as do the
parents, about the problems over the past two years. Mr.
Thomas definitely wants to have an equal amount of time
with the children but this is not satisfactory for the
children. They want to live in one place, they identify
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"home" as a place they go back to which is their mother's
home, and they want to see their father. It is not
appropriate that Mr. Thomas have sole custody in view of
Dr. Jensen's acknowledgement that Mrs. Thomas has been an
exceptional mother and that Mr. Thomas is "inclined to
spill over emotionally" and that his disparaging comments
are likely to trickle down to the children who will
likely experience his "negative energy and suffer
conseguential loss of self-esteem".
Mrs. Thomas, is
spite of her relationship with Mr. Sauer, has handled her
life and maintained a better adjustment than has Mr.
Thomas who continues to suffer considerable anguish over
his losses. He is a very good father but he is not in a
position to have sole custody.
Elizabeth B. Stewart, PhCD.
Diplomate, Clinical Psychology
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Thomas v . Thomas
C a s e No.

Observations of
Joseph and Katie Thomas
Joseph is a nine year old student at Orchard Elementary
School. He is a bright child but he had some difficulty in school
last year that appeared to be associated with the stress of his
parents' pending divorce. His grades decreased for a period of
time. He was not attentive and he was withdrawn.
Joseph gets good grades in math and science this year but he
is still inattentive. He is reported to be very conscientious and
easily upset when he does not perform up to expectations. Missing
a homework assignment is particularly disturbing to him. Teachers
notice anxiety before and after going to his father's home for
midweek visits. This was reduced when Mrs. Thomas asked Mr. Thomas
to help Joseph get his homework done so it could be turned in the
next morning.
Joseph is a quite child who holds in his feelings. He does
not easily make eye contact. He tends to withdraw especially when
he senses any interpersonal tension. He needs affection but he is
reserved in giving affection. He waits for others to go out to
him. His feelings are easily hurt. He is reported to respond with
extreme or excessive distress when some minor thing occurs. This
suggests that events trigger pent up feelings which get released
with very little provocation.
Katie is a six year old first grade student at Orchard
Elementary School. She does well in school and likes to please.
Teachers report that she consistently returns her homework on time
or occasionally comes in early to do it. School work is easy for
her.
Katie likes to be on the go, either playing with toys or with
other children. She is assertive, outgoing, and very physical in
her play.
Katie's general behavior gives no hint to the kind of distress
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that is indicated by Joseph's behavior. This seems to be partly a
matter of temperament. Katie is more resilient. While she is
affectionate as is Joseph, she does not seem to be as bothered by
the tension and stresses that occur between the parents. Teachers
who have known both children know that Joseph has always been a
more quiet child than Katie.
Children's Relationship with Each Other
Joseph and Katie are friendly and there is a firm sibling
bond. Joseph is not dominant even though he is older. Katie tends
to talk first, gives information and detail, and tends to take
over. Joseph lets her lead out and seems comfortable with their
relationship. They play with each other more than do most siblings
of the opposite sex. This is probably related to the fact that
they do not live in a neighborhood where there are friends easily
available. Joseph began school at Orchard Elementary School and
was bused there from Sundance before his parents' separated. When
Mrs. Thomas resumed teaching in 1993, she was able to get her
learning disabled class transferred to Orchard Elementary School so
she could drive to and from school with the children. Thus, the
children's primary friends are at Orchard Elementary School rather
than in their father's neighborhood or even in their mother's
neighborhood. This leaves the children quite isolated from their
peers.
Parent-Child Relationships
Mrs. Thomas was a full time homemaker until their youngest
child was three years old. She made arrangements for their care
including medical appointments and preschool selection. When she
separated from Mr. Thomas she arranged a teaching position at the
children's school so she could drive the children to and from
school during the weeks when they lived with her.
After Mrs. Thomas moved out, Mr. Thomas endeavored to keep the
marriage together because of his love for and relationship with the
children. He fought the divorce and tried to keep his relationship
with the children in his life from changing. He wanted to see the
children as much as possible. Mrs. Thomas agrees that he is a good
father and she wanted to preserve the father-child relationship.
They agreed to an informal but strict joint visitation arrangement
to satisfy each other's desire to be with the children as much as
possible.
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The children like being with each parent and do not want to
hurt either parent. Joe and Katie do not want to suggest anything
that would hurt their father's feelings. Joe is especially careful
in this respect. Joe has suggested that his father's idea of the
children living with him every other week would be possible.
However, he and Katie do not like going back and forth so much as
the current schedule requires.
Both children are tired of
traveling in the car. This is particularly tiresome when they
visit their father on the first Thursday evening of each month when
their dad leaves them with a babysitter when he goes to a meeting
once a month. The current schedule clearly is primarily for the
parents' benefit and serves Mr. Thomas' interests best.
The children could adapt to living with either parent but they
are more accustomed to their mother's daily care than to their
father's weekend outings and home activities. Mr. Thomas does not
intend to modify his construction business to be more of a "Mr.
Mom". With the current schedule he works five days a week, has the
children on weekends, and does not vary his work schedule even when
the children are off-track for three weeks at a time. He cannot
handle sole custody because of his business commitments. Mrs.
Thomas' teaching schedule is on a traditional calendar so she does
not have off-track time with them but she is available for after
school care of the children. The three week off-track periods
require day care or care by Mrs. Thomas' friends. This is not an
arrangement that is desirable on a long term basis and could be
relieved when the divorce is complete and Mrs. Thomas can establish
a permanent home and look to coordinating her teaching schedule
with the children's school schedule. This is not reasonable as
long as custody and financial resources are unsettled.
Both children expressed a dislike for moving back and forth
between their father's and their mother's homes. They are not
interested in exactly how much time or how many nights they spend
in each home and they are tired of having to get their belongings
together, get dressed to leave, and then repeat that procedure as
often as they do.
Elizabett . Stewart, 'Ph/TTT'
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
Psychological Evaluation of
Pedro Sauer
Mr. Sauer figures prominently in the Thomas divorce. He met
Mrs. Thomas three years ago at a health spa. At the time, Mr.
Sauer had his own martial arts studio in Orem, Utah.
Mr. Sauer came to the United States from Brazil in 1990. As
a young man he had not liked school and describes himself as being
a "pretty wild kid who liked to surf all day and party at night".
He was attracted to his principal's daughter. She did not like to
party and marrying her was a way of settling down. He thought he
was in love with her and the marriage worked out for a short period
of time. Three daughters were born. One is now eleven, another
one is eight, and their baby is a year and a half old. They had
talked about divorce in Brazil prior to his coming to the United
States in 1990. After he was here for six months his wife joined
him. They have separated and reconciled several times and are in
the process of divorcing.
Education and Work History
When Mr. Sauer was very young he met the Gracie family who is
well known in Brazil for establishing martial arts clubs. He was
invited to one of the Gracie Clubs where he developed strong
interest and skill in a Brazilian style of Jui-Jitsu which evolved
as a form of street fighting for self-defense and as competitive
wrestling in which there was leverage only and no kicks or punches
are used.
After his marriage he was employed by the Achieva Bank where
he was in training to be a stock broker. His boss arranged for him
to go to school from 1976 to 1980 and again from 1980 to 1985 to
take courses mostly in stock market and related financial areas.
In 1990 severe economic problems developed in Brazil and
investments declined sharply because money was moving out of the
market.
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By this time his personal instructor at the Gracie gym called
him to meet another Jui-Jitsu student, an American actor who had
expressed an interest in opening up a martial arts club in the
United States featuring the Gracie method. Mr. Sauer traveled by
himself to the United States where he stayed with his instructor in
Torrance, California for approximately six months before bringing
his wife and two children from Brazil. He spoke no English so was
limited in what he could do. However, he was invited to teach some
seminars at conventions. He did a seminar in Salt Lake and Provo,
found the atmosphere very pleasant and decided to move to the
Provo-Orem area to open up a martial arts studio. He now has a
club in Orem and also rents space in Salt Lake for some classes.
He intends to start a martial arts club in Sandy during the coming
year. He reports that he does some training, including a gun
retention course (using guns as a last resort in subduing people),
for local law enforcement personnel.
Marriage
Mr. Sauer and his wife have had ongoing marital difficulties
that were not improved after moving to the United States. During
the first six months in the United Stated prior to his wife's
arrival, he dated a woman while he lived in California. In late
October of 1994 Mr. and Mrs. Sauer got into an argument when he
told her that he could not live with her anymore, wanted to find a
way to be friends with her, and still retain his relationship with
the children. Tempers flared. A phone call was made by a friend
who in turn called the police. The report indicates that he nd his
wife were both cited.
Mr. Sauer and his wife have been separated since January of
1995. He pays $700-$850 per month for child support and alimony in
addition to paying the mortgage on the home and providing a car for
her. Recently he has been paying her a $1,000 a month because he
wants to do what is best for his children. When there is a cash
flow problem he might have to pay the minimum.
During his residency in the United
been purchased and a lot in Lindon. Mrs.
at Sam's Club and is going to school part
a divorce. That divorce is still pending
property settlement.

States, two houses have
Sauer works as a cashier
time. She has filed for
because of problems with

Relationship With His Own Children
Mr. Sauer sees his children on a regular basis. The two older
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ones attend his martial arts club in Lindon, Utah. He leaves his
class when the children get out of school, picks them up, returns
with them for a one hour class, and then takes them to their home.
Driving back and forth takes considerable time and interferes with
his instructing but he feels it is important for him to spend time
with the children and the Gracie method of Jui-Jitsu is a suitable
activity to share with them since it requires neither strength nor
size. He has other students as young as seven years of age, many
of whom do very well. He does not promote this activity for the
purpose of being assaultive or aggressive.
He feels that the
children enjoy the confidence they develop in handling themselves,
particularly when they can engage with children several years older
and hold their own.
Mr. Sauer is concerned that if his wife moves to another place
or returns to Brazil that he would not be able to see his children.
He also realizes that there is a real problem inasmuch as when he
and Mrs. Sauer divorce his wife then will be in the United States
illegally while he could remain on a work visa.
He would be
willing to pay his wife to return to Brazil and re-enter on a
student visa. He recognizes that the problem of visas is greater
for his wife than it is for him. His own visa was issued because
he has a unique skill that was otherwise not available in the
United States.
Police Reports
Mr. Sauer had another police complaint filed in the summer of
1994 when he and Mrs. Thomas went to Lake Powell -over Memorial Day.
He reported that three Samoans entered the back of the truck and
took something. He had a gun in the truck and thought they might
have taken it along with a cooler chest. He followed them and was
observed by a police officer who then confronted him when he
returned to his car. When Mr. Sauer reached to see if the gun had
been taken he was arrested because he did not have permission to
carry a concealed gun. He was released and on probation for a
short time.
Personal Qualities
Mr. Sauer is a quiet, soft spoken person who listen carefully
and is slow to react. His comments and suggestions were positive
and helpful rather than argumentative. He is insightful about
himself and sensitive to how other people feel.
He is in a
difficult position and seems to realize that the complexities of
his relationship with Mrs. Thomas, his wife, and with Mr. Thomas

Pedro Sauer
Page 4

need patience. He is more thoughtful than was suggested by Dr.
Jensen's report.
Relationship With Joseph and Katie
Mr. Sauer admires Mrs. Thomas, feels that she is a great
mother and very fair in the way she treats her children as well as
in the visitation that she has tried to work out during the
pendency of the divorce. Mr. Sauer has a very good relationship
with both Joseph and Katie who report that they like to be around
him. He and Mrs. Thomas spend a lot of time talking about the
children, their teachers, and how to handle problems.
Mr. Sauer does not know Mr. Thomas well. He believes that Mr.
Thomas is "pretty nice" and knows that he cannot make any judgments
about the Thomas' marriage.
He promotes the children's
relationship with their father and recognizes that his relationship
with the children is very different than that of Mr. Thomas.
Mr. Sauer is insightful into the unique and individual
qualities of each of the children. He can see that Joseph is quite
shy and easily hurt and is a good child who is not aggressive and
more inclined to play by himself. He sees Katie as being more
outgoing, liking to play and have fun, and being more assertive.
Discipline is not a problem.
He spent many evenings with the
children and Mrs. Thomas and is comfortable with them as they are
with him.
Concern About the Custody Evaluation Done by Dr. Jensen
One of Mr. Sauer's students is also an associate of Dr.
Jensen's and apparently was involved in some of the testing for the
custody evaluation. The student passes onto Dr. Jensen information
about Mr. Sauer's dating a woman in California when he arrived in
1990. He may also have passed on other hearsay information from
another student. It was Mr. Sauer's understanding that the student
also made some comments about Brazilian culture, dating in that
culture, and insinuated that Mr. Sauer was a "womanizer". He later
told Mr. Sauer that he had talked to Dr. Jensen about this incident
and explained to Mr. Sauer that he was totally embarrassed by his
role in passing on information. Mr. Sauer gave his business card
to his student (and associate of Dr. Jensen's) with the request
that Dr. Jensen talk with him so Dr. Jensen would know what kind of
a person he is rather than making a judgment based upon whatever it
was that the student said. Dr. Jensen, however, chose not to
contact Mr. Sauer.
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Mr. Sauer is in a precarious situation because neither he nor
Mrs. Thomas are divorced. He want to be seen as a responsible,
decent person but he and Mrs. Thomas both carry the burden of
having developed a relationship while married to their spouses.
The outcome of this situation is uncertain. However, he is not a
threat to the children nor does he interfere with Mrs. Thomas'
parenting skills and relationship with the children.
Elizabetfh B. Stewart
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
Reason for a Second
Custody Evaluation
This evaluation was requested because the first evaluation did
not conform to the requirements of Rule 4-903 of the Code of
Judicial Administration. That report likely will be amended by Dr.
Jensen.
In addition, Dr. Jensen had not interviewed Mr. Pedro
Sauer, Mrs. Thomas' boyfriend, who is considered by Dr. Jensen to
be of central concern to the best interests of the children.
However, Dr. Jensen made statements about Mr. Sauer in that
evaluation that were based upon second or third level hearsay from
Mr. Thomas who had initiated contact with Mr. Sauer's wife. He
also made use of comments about Mr. Sauer from his assistant who
was also a student of Mr. Sauer. If information about Mr. Sauer
was important, he should have been interviewed. In addition, the
first evaluation included no contacts with people who had known
both Mr. and Mrs. Thomas for many years and could provide some
insight into their parenting styles.
Procedures
following:

used

in

this

custody

evaluation

include

the

MMPI-2 of both parents
Custody Questionnaire
Sentence Completion Test
Ackerman-Schoendorf Scales for Parent Evaluation of Custody
Individual interviews with Mr. Thomas, Mrs. Thomas, and Mr.
Sauer
Observations of Katie and Joseph Thomas
Observations of the children with their parents
Contact with Danny E. Davis, mutual friend of Mr. and Mrs.
Thomas
Contact with Mary Houghton, teacher
Contact with Jean Neilsen, teacher
Contact with Richard Rowley, principal
Contact with Dr. Randall Hyde, psychologist
Contact with Pat Reineccius, day care provider
Contact with Sue Anderson, day care provider
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Letters from Dr. Hyde, Danny Davis, Linda Motte, Richard
Rowley, Carrie Whitney, Cynthia Alspaugh-Ruddle, Sue
Anderson, Catherine Candlan, Dr. Stuart Slingerind, Dr.
Keith Whatcott, Nancy Tueller, Patti Dunn, and
Gwendalyn Henry
Review of Mr. Dowries' April and September, 1994 shared
parenting plans based upon mediation
Court documents and other records
It is assumed that this report will be read in conjunction
with Dr. Jensen's report. There are points of similarities as well
as points of disagreement regarding custody and visitation.
One of the most clear points of difference is in the
interpretation of Mrs. Thomas' appreciation for the children's
relationship with their father and its importance to them. Dr.
Jensen was of the opinion that Mrs. Thomas seemed to have given the
children's relationship with their father limited importance
relative to herself. This is based partly upon some question as to
whether or not she had given consideration to the consequences of
her decisions (regarding her divorce and her relationship with Mr.
Sauer) as they impacted the children.
Dr. Jensen was of the
opinion that Mrs. Thomas' commitment to Mr. Sauer showed a
potential for instability inasmuch as Mr. Sauer was assumed to be
a man with a history of weak commitment to marriage and family and
violence in his home (there was one police report citing both Mr.
and Mrs. Sauer) suggested that Mr. Sauer's potential to the safety
and stability. However, Dr. Jensen had never interviewed Mr. Sauer
and based all of his opinions on reports by and opinions of Mr.
Thomas which in turn were based upon information from Mrs. Sauer
and a studen of Mr. Sauer's who worked for Dr. Jensen. While there
is uncertainty about how the relationship between Mrs. Thomas and
Mr. Sauer will develop, interviews with Mr. Sauer were not
consistent with the opinions formed by Dr. Jensen on the basis of
Mr. Thomas' and Mrs. Sauer's comments. In this respect, Mr. Sauer
was seriously underrated by Dr. Jensen.
Elizabeth 13. Stuart r^>h. D.
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
HistoryMr. and Mrs. Thomas lived at Sundance from about 1981 until
she left the family home in March of 1993. The dissolution of the
marriage was not mutually agreed upon and Mr. Thomas was aggrieved
by her decision as well as being humiliated by her affair which
developed in mid or late 1992.
During the first few years of the marriage the Thomases got
along very well together. Mr. Thomas valued the marriage and was
content with the lifestyle. He liked living at Sundance where he
was in the construction and maintenance business. He knew many of
the residents and had done work for some of them as well as being
active in the Sundance community. He was a member of the volunteer
Fire Department and at one time was president of the Home Owner's
Association.
He worked out of his home which is large and
comfortable.
Mrs. Thomas had liked the lifestyle when they
initially lived together and during the early part of the marriage.
She taught school until two years after their first child was born
in 1986.
The Thomases made friends with other residents and
maintained social contacts with the part time residents. They
liked the Sundance setting, traveling, and the comforts of being
economically successful.
However, the lifestyle that was fulfilling for Mr. Thomas was
not working out for Mrs. Thomas. She was somewhat familiar with
his business and spent some time working with him but the marriage
was not emotionally satisfying for her. She was concerned about
having other children and was depressed both before and after
Katie's birth in 1989. In spite of associations with women and
mothers in the Sundance area, she felt isolated and depressed.
Doing more things and packing more activity into her day did not
compensate for a lack of intimacy which she had felt with Mr.
Thomas during the early part of their marriage.
After Katie's birth, Mr. Thomas took Joseph to the Meridian
Preschool three mornings a week for socialization.
She also
participated in his class on occasion, leaving Katie in a day care
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while she was gone.
worked out.

On other days she went to a health spa and

By 1992 Mrs. Thomas was extremely depressed and sought therapy
regarding the lack of intimacy in the marriage. In July, while Mr.
Thomas was attending his brother's memorial service in Chicago, a
telephone call home alerted him to the fact that the marriage was
in serious trouble. About this time, through mutual friends, Mrs.
Thomas met Pedro Sauer who owned a martial arts studio in Orem.
When Mrs. Thomas decided she wanted to dissolve the marriage, she
initially denied that there was anyone else, then later admitted to
Mr. Thomas that she had met and was seeing someone else.
Although Mrs. Thomas met Mr. Sauer and was attracted to him in
mid or late 1992, she still participated in marriage counseling
with Mr. Thomas in early 1993 with Suzanne Dastrup in an effort to
come to a full understanding of the problems in the marriage. Mr.
Thomas was hopeful that their marriage would work out; Mrs. Thomas
became more convinced that it would not and the counseling served
as an opportunity to define her reasons for leaving the marriage
and for amending the marriage. In March of 1993, while they were
still in marriage counseling, the Thomases separated but Mr. Thomas
would not leave the family home. Mrs. Thomas took a house nearby,
then an apartment in the basement of their marriage counselor's
home for a short period of time before she located a rental home.
The marriage counseling was discontinued in June of 1993. By that
time Mrs. Thomas was firm in her decision to divorce and Mr. Thomas
was devastated at the collapse of the marriage. Mr. Thomas was
aware that Mr. Sauer was spending time with Mrs. Thomas shortly
after she and the children left the family home.
From the time of their separation both parents have struggled
to maintain a parent-child relationship with the children. They
discussed various arrangements including a split residency
according to which the children would move back and forth between
the parents' home for various periods of time. This difficult and
emotionally draining arrangement has been pursued because Mr.
Thomas does not want to lose his relationship with the children
while Mrs. Thomas wants to establish a more workable living
arrangement for the children.
A resolution of this divorce, custody, and visitation case is
complicated by several factors. The first is that divorce had not
been discussed in the Thomas home and Mr. Thomas was unprepared for
his wife's decision. Being unaware of his wife's intention to
divorce and finding out that she had begun a romantic relationship
with a married man, Mr. Thomas was angry, humiliated, and
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determined to hold on to what he had. Mrs. Thomas was better
equipped to handle the separation, divorce, and future plans
because she had emotionally severed the marital relationship before
she filed for divorce. Mr. Thomas, as an unsuspecting spouse, felt
deceived and taken advantage of. He was thoroughly unprepared to
cope with the separation and impending emotional and physical
losses.
During the first two years of their separation the
Thomases were functioning at different levels of emotional
adjustment, he protecting his losses, she trying to forge a new
life, and both of them trying to minimize the trauma on the
children while feeling increasingly thwarted in their efforts to
resolve their dispute.
The second factor is Mr. Thomas' continuing doubt about Mrs.
Thomas' judgment in leaving a functional marriage, economic
security, and a socially and environmentally desirable lifestyle
because of what appears to have been an impulsive if not
emotionally unstable attachment to a martial arts/physical fitness
expert who is married and has children. Mr. Thomas' doubt has not
been lessened during the last two and a half years during which he
has become aware that Mr. and Mrs. Sauer had separated and
reconciled several times, had a child born during the past two
years, and that Mr. Sauer had moved in and out of Mrs. Thomas' home
on several occasions. Mr. Thomas still wonders about the stability
of Mrs. Thomas' relationship with Mr. Sauer and the effect that it
will have on the Thomas children.
A third factor is Mr. Thomas' concern that Mrs. Thomas not
only wanted to leave the marriage but also wanted to leave Utah or
move to Salt Lake where teaching salaries are higher and she would
be better able to pursue a graduate degree in education and thus
increase her income potential. These possibilities threatened to
reduce the time Mr. Thomas would have with the children because of
the increased driving time for his visitation.
Furthermore,
midweek visits would be impossible. The Thomases discussed two
visitation plans, one that would be in effect if she did move to
Salt Lake and one if she remained in the Orem/Provo area. Mrs.
Thomas now recognizes that moving to Salt Lake is not prudent nor
advantageous at this time of the children's lives.
A fourth factor is that the children are on a year round
school schedule which conflicts with their mother's traditional
teaching schedule and with their father's business which thrives
during the long days of the summer months. As Sundance residents,
Joseph and Katie were bused to the Orchard Elementary School where
their mother teaches a learning disabled class. Mrs. Thomas and
the children ride together to and from school. She has three

Thomas v. Thomas
History
Page 4

months off in the summer during which time the children are in
school about half of that time. She and the children cannot enjoy
the benefit of doing things during her three month vacation. Mr.
Thomas is not able to take advantage of the children's off-track
summer vacation to care for and be with them because of the demands
of his construction business.
A fifth factor is the problem involved in implementing joint
custody which had been agreed upon with the intent of providing
continuing and frequent contact with each parent. Mr. Thomas' work
is year round, with outdoor building in the good weather and
maintenance and repair work during all types of weather. Thus, the
work schedules of both parents make it difficult to share physical
residence as do many parents when one of them is a teacher and has
the summer months off. The Thomases have tried alternating the
children's physical residence every week on Thursday evening. When
the children are scheduled to be with their father at Sundance,
they arrive Thursday after school but return to Orem Saturday
morning for a day long visit with their mother before returning to
Sundance with their father at 8:00 p.m. This day long visit with
their mother makes no sense and has been very draining for the
parents and the children. Under this arrangement, the children
have only one uninterrupted weekend a month with their mother but
they are with their father three weekends. They spend evenings
with him but not the Saturday day time hours. The children and
parents complain about the frequent changes which leave the
children feeling exhausted from going back and forth and unhappy
because they do not know where they live, i.e., where they belong.
It appears that the visitation has become mixed up with joint
custody in an effort to arrange schedules so the children can spend
approximately equal amount of time with each parent.
A sixth factor was Mrs. Thomas' expectation that Mr. Thomas
would leave the family home and that she and the children would
stay.
He was not willing to do so having made a significant
commitment to his building, remodeling, and maintenance business at
Sundance and to his ideological investment in that lifestyle. When
push came to shove Mrs. Thomas had to leave. She took the children
with her and had to make adjustments to living accommodations that
were significantly different from Sundance and which also reduced
the children's contact with their father. She is now living in a
rented home because there is a continuing dispute about their
financial settlement. Mrs. Thomas has not been able to buy a home
and establish the children in a neighborhood school where they
would benefit from having neighborhood children as well as school
peers in the same area. They know only six children from Sundance
who are bused to Orchard Elementary School and of these only three

Thomas v. Thomas
History
Page 5

live on the same side of the mountain as do the Thomas children.
None of the children live within walking distance of the Thomas
home. Thus, the children have practically no peers at Sundance and
few friends in the neighborhood where their mother rents a home
because the children in her neighborhood go to their neighborhood
school and form their own social groups. Joseph and Katie are
deprived of fun and learning opportunities with their peer groups
in both living situations. It would be better if the children were
able to attend a neighborhood school and Mrs. Thomas were also
teaching at the same school. This would enable her to continue
driving the children to and from school and would facilitate peer
relationships which develop strongly between the ages of seven and
ten and are an important phase of socialization.
A seventh factor is that Mr. Thomas continues to have
ambivalent attitudes towards Mrs. Thomas. He has reconciled to the
divorce and wishes her well. He continues to be concerned about
her judgment and is critical of some of her lifestyle decisions.
While acknowledging that they will go their separate ways, he still
keeps track of where she goes, especially when she goes out of town
on weekends when he has the children. In some respects he is still
concerned with events in her life. When word got back to her that
he had mentioned to someone that she might be a lesbian,
cooperative efforts really were damaged. His explanation that Mrs.
Thomas was friends with a woman who owned a feminist bookstore that
was often frequented by lesbians and that "people are known by the
company they keep", was not appreciated and, in fact, Mrs. Thomas
challenged him on this matter. He acknowledges that he does not
believe that she is a lesbian and defends himself simply on the
basis of her associations. He also implies that she is emotionally
unstable which he explains as questioning her judgment during the
past two and a half years.
He also has impugned Mr. Sauer's
reputation and has referred to him as a wife beater with a history
of violence and womanizing. This has been based upon double and
triple hearsay originating in conversations that Mr. Thomas
initiated with Mr. Sauer's wife and with one of Mr. Sauer's martial
arts students who subsequently was employed by Dr. Jensen during
the course of this evaluation to handle some of the testing aspects
of the case.
Mrs. Thomas is very aware of and compassionate regarding Mr.
Thomas' feelings about her leaving the marriage and her
relationship with Mr. Sauer. Her sensitivity and her passive,
accommodating manner have played a major part in her efforts to try
joint custody or some other custody and visitation arrangement in
hopes of lessening the pain for him and maintaining his
relationship with the children. While sensitive to his feelings,
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she, nevertheless, has become convinced that joint custody and its
variations are unworkable because of the problems in changing
residences of the children and the failure to communicate
cooperatively for their benefit.
Elizabeth B. Stewart, Ph.D.
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
Primary Issues in Custody
1.

Will joint legal custody work?

Joint legal custody is not likely to work for the Thomases
because the parents are not on great terms with each other.
Communication about and planning for the children is impaired
because Mr. Thomas continues to regard Mrs. Thomas as morally
flawed, deceptive, and emotionally unstable even though he also
admits that she has been a competent and caring parent. This
conflict in attitude creates animosity that is converted into
tension and anxiety for the children.
When one parent has a
distinct disdain for the other parent, joint legal custody does not
work.
2.

Is shared physical custody possible?

The Thomases have tried several different schedules for shared
physical custody including alternating the children's home every
week. Plans for shared physical custody have been mediated with
Mr. William Downes, one plan based upon Mrs. Thomas' possible move
to Salt Lake City, one plan based upon her residing in the
Orem/Provo area, and the third plan developed six months later in
September of 1994 after she had decided to remain in the Orem area.
The last plan was tried for two weeks during which Mr. Thomas had
the children during their off school time. These three plans were
not workable and the reason for that is evident when they are
written on yearly calendars.
All of the plans required the
children to move back and forth much too frequently and there was
no regularity that would allow the children to anticipate where
they would be. During the months of June, July, and August of
1994, the children changed homes as often as every two days and
remained, on only three occasions, for as long as twelve to
fourteen days. In September they tried the third plan according to
which the children spent two weeks of off-track time with their
father and one week of off-track time with their mother before
moving to a schedule of spending every other week during their
school sessions with each parent. This plan was in effect barely
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two weeks when it was discontinued by Mr. Thomas after he had had
the children. The current plan involves alternating homes every
week on Thursdays at 6:00 p.m. but reguires that the alternate
weekends with their father the children leave his home for a 9:00
a.m. to 8:00 p.m. visit with their mother. This has egualized the
weekend hours with her but has been very disruptive and
unsatisfactory for parents and children. The children's comments
about not liking to go back and forth so freguently and having to
ride in a car or bus for a long time indicates their own
dissatisfaction with the freguent changes in where they will spend
the night.
Mr. Thomas could not handle either of the joint physical
residency plans drawn up by Mr. Downs because they reguired that
Mr. Thomas spend several weeks per year taking care of the
children, either during the summer months or during the children's
off-track school periods.
Mr. Thomas had freed up Friday
afternoons when Katie was out of school at noon during the 1994-95
school year but his construction and maintenance business reguires
a consistent work schedule throughout the year. Mrs. Thomas has
the summer months off when she can be responsible for the children
but there has not been a satisfactory solution to the mismatch
between her traditional school year schedule and the children's
year round school schedule except to use day care for the children
when they are out of school and their mother and father are both
working.
3.
If joint legal custody and joint physical residency
(shared physical custody) are not possible, which parent should
have sole custody?
The current evaluation reached the same conclusion as did Dr.
Jensen who noted on page six of his report that,
"There is no debate over the fact that Ann has acted as
primary caretaker of the Thomas children. She has adeguately
demonstrated to the examiner that she performed exceptionally
well as the mother of her children. Mrs. Thomas' motherhood
of her children has not been a matter of contest for Mr.
Thomas throughout the entirety of their lives together as a
family. He continues to represent his ex-wife as a competent,
caring mother who has indeed been the children's primary care
provider throughout their lives. His only gualification to
this opinion is that he feels her orientation has drifted away
from the kids in the pursuit of meeting her needs."
Dr. Jensen also noted that Mrs. Thomas felt that Mr. Thomas is much

Thomas v. Thomas
Issues in Custody
Page 3

more available to the children than is the
Nevertheless, Dr. Jensen concluded that,

average father.

11

. . . the children have established confidence in their
mother as their primary care provider. However, over the past
two years, they have also had opportunity to rely on their
father for meeting their needs when they are with him. There
are no apparent deficits in the ability of either parent to
provide for the children's physical, emotional, and spiritual
needs."
He goes on to say,
"With respect to the children's social needs it seems that the
availability of friends is greater where Ann lives than where Bert
lives. . . "Bert's residence does not afford a substantial amount
of peer interaction even though the children live within school
boundaries of their present school."
Both evaluations, thus, found Mrs. Thomas better able to
perform as a primary caretaker. She has a good reputation among
those who know her for being an attentive, nurturing, and efficient
parent.
Mr. Thomas is also a caring parent who wants to be
involved in his children's lives but who does not have as much time
to spend with them and his business commitments do not allow him to
take time off from work while the children are out of school in
order to provide care for them.
4. Do the circumstances of Mrs. Thomas' leaving the marriage
indicate that she could not be a confident and responsible
custodial parent?
As indicated above, Mrs. Thomas has continued her reputation
as a confident, responsible, nurturing parent during the two year
period since she left the Thomas home. The marriage dissolved
because of problems between Mr. and Mrs. Thomas. She was depressed
before Katie was born and continued to feel isolated. The marriage
would have not survived even if Mrs. Thomas has not met Mr. Sauer.
5. Does Mrs. Thomas' relationship with Mr. Sauer interfere
with her parenting skills?
There is no indication that her relationship with Mr. Sauer
has reduced her parenting skills or otherwise interfered with her
obligations to and affection for the children.
6. Does the uncertainty of Mr. Sauer's marital status (he has
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filed for divorce) or the nature of his relationship with Mrs.
Thomas harm the children?
Mr. Sauer is not yet divorced but he and his wife have
separated several times in the past and they likely will divorce.
There may be some problems, however, since Mrs. Sauer, if divorced,
may not be able to stay in the United States unless she arranges
for her own visa. These and other matters may either delay or
complicate the divorce.
Mr. Sauer and Mrs. Thomas have had a two year relationship
with time together and time apart. Mrs. Thomas is fully aware of
Mr. Thomas' suspicion that Mr. Sauer would be an unreliable husband
or companion but she also has found Mr. Sauer to be a sympathetic,
helpful person. While the relationship may be uncertain, she can,
nevertheless, handle her life whether that relationship continues
or not. She is a talented, sensitive, and responsible person who
is not dependent only upon Mr. Sauer for her happiness.
7. Is nearly equal time with the children necessary in order
to sustain each parent's relationship with the children?
Equal or nearly equal periods of physical custody of or access
to the children is not necessary in order to maintain and enrich a
parent-child relationship.
The children need a sense of where
their home is and moving back and forth between homes is confusing
and destabilizing for the children. Equalizing the time by giving
Mrs. Thomas a Saturday visit from 9:00 a.m. to 8:00 p.m. has upset
both parents' home life, adds to the children's commuting, and
deprives them or a "sleep in" Saturday morning. Mr. Thomas has
proposed a schedule according to which the children would leave
school on the bus Thursday afternoon and remain with him until
Monday morning three weekends per month. This has the advantage of
reducing the parents' driving time and the annoyance of confronting
each other. It would result in Mrs. Thomas doing essentially all
of the actual caretaking activities and leaving the children with
Mr. Thomas on a primarily recreational basis for three weekends and
restricting the children's weekends to only one per month with
their mother. This is not an advantage to the children. The
children need to spend more time in the residential home. They
could still take the school bus to their father's home for visits
and return to school by bus on Monday morning.
Conclusions Regarding Joing Legal and Physical Custody
Joint legal custody is not workable, joint physical custody or
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shared parenting is not feasible, and Mrs. Thomas is better able to
handle sole custody than is Mr. Thomas because of her experience,
competency, and the time that she has available to spend with the
children when they are not in school. In addition, she does not
undermine the children's relationship with their father and has
cooperated in efforts of joint physical custody.
While her
relationship with Mr. Sauer is a positive one for her and the
children, there is no assurance at this point that it will result
in marriage even though that is the intent. However, whether she
and Mr. Sauer marry or not, she could continue to provide care for
the children as she has done in the past. Furthermore, Mr. Thomas'
negative attitude toward Mrs. Thomas creates problems between the
parents and will in the future have a negative impact on the
children. Dr. Jensen noted on page 13 of his report that,
"This aspect of Bert's psychological functioning could become
particularly problematic if occurred so frequently that the
children took responsibility for Bert's happiness.
Bert
reports that he has been addressing this issue in his
counseling. While the question of frequency of the children
being pulled under this dynamic, it is difficult to
determine; the actuality of it occurrence is unquestioned.
It is a matter for Mr. Thomas to resolve. It is particularly
important to resolve in the present situation given that the
marital breakup could result in the type of emotional
expression which can damage the children. Mr. Thomas should
take special care to refrain from making disparaging comments
about the children's mother or about her life in the presence
of the children. Special care should also be taken to refrain
from demeaning to others, inasmuch as these words often
trickle back to the children. To the extent that Mr. Thomas
were to maintain an orientation of his victimization to Ann,
the greater the likelihood the children will experience his
negative energy and suffer consequential loss of self-esteem."
Because Mr. Thomas describes Mrs. Thomas as becoming self-consumed,
selfish, deceptive, and having all of his own negative
characteristics and none of his positive ones, the children would
have a great deal of difficulty living with him knowing that he
holds their mother in such low regard.
It is essential that
parents maintain respect for each other and, in this case, even
when Mr. Thomas wishes his wife well, he certainly does not hold
her in high esteem. That will interfere with the children's sense
of loyalty to her. Already they do not feel they can talk about
her or her activities in his presence and they have a great deal of
discomfort about this.
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Recommendation for Sole Custody
The factors in Rule 4-903 of the Code of Judicial
Administration were considered along with other factors that are
pertinent to this case.
1. The Children's Preference. The children do not like to
state a preference. They clearly have a great love for each parent
and are very sensitive to their parents' feelings. There is no
clear evidence that the children are either afraid of or prefer one
parent. However, they are clearly accustomed to living with their
mother and have depended upon her for a sense of routine in daily
life.
2. The Benefit of Keeping Siblings Together. Nine year old
Joseph and six year old Katie are a close sibling unit. They have
been accustomed to being together. Although their temperaments are
quite different, Joseph being much more serious and Katie being
much more convivial, they nevertheless have a close and dependent
relationship. Neither child would benefit by being separated.
3. The Relative Strength of the Children's Bond with Their
Parents.
A parent-child bond develops when the parent feels
responsible for and interested in providing for the welfare of the
child. The child's bond with it's parents reflects it's dependency
upon the parent and it's expectation that the parent will be there.
In this sense, both parents have a strong parent-child bond with
Joseph and Katie and have an ongoing commitment to the children's
welfare. The children also are strongly dependent on their parents
and expect to rely on them.
4. The General Interest in Continuing Previously Determined
Custody Arrangements Where the Children are Happy and WellAdjusted. The previously determined custody arrangement since the
Thomases separated have been extensively planned to provide a
continuing parent-child relationship for the children's benefit.
The joint custody was conceived as an opportunity to provide the
children with as near equal time with each parent as is possible.
It was presumed that this would be in the children's best interest.
Mrs. Thomas cooperated with this arrangement thinking that it would
help reassure Mr. Thomas that she did not intend to minimize the
children's relationship with him.
Mr. Thomas has been quite
determined to have as much time with the children as possible and
to pursue a division of time that is approximately equal for the
children with each parent. Because the parents do not live in the
same neighborhood, and because the children's school schedule
differs from their mother's teaching schedule, and Mr. Thomas has
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commitments to his own construction business, the children have
suffered from being moved back and forth between the two
households. Mr. Thomas, in late summer or early fall of 1995,
proposed a schedule that would minimize the number of times the
children had to move during the week. He reduced the change of
homes from twelve per week to six per week with a schedule that
would place the children in his home from Thursday evening until
the following Monday morning three weekends per month and would
place the children with their mother the other weekend per month.
He would forego one of the midweek Wednesday visits but would
retain a visit on the Wednesday prior to the weekend that the
children would be with their mother. The value of this schedule is
that the children would leave school on the school bus on Thursday
evening and would return to school the following Monday morning so
that neither parent would have to pick up or deliver the children
personally. This has considerable value inasmuch as it reduces the
time that the parents have to confront each other but more
importantly it reduces the number of times that the children have
to interrupt what they are doing in order to move from one place to
the other. The problem with his proposal is that it allows the
children only one weekend per month with their mother.
Clearly the children are not happy with the arrangement that
they have now.
Joseph has been noted by his teacher to be
apprehensive and nervous prior to and following his visit with his
father.
Joseph is very preoccupied with whether or not he is
prepared for the visits by taking the right things with him and
returning with these things after a visit. In addition, homework
has been adversely affected and he has been noted to be unprepared
after he has been with his father. This was remedied when the
teacher spoke to Mrs. Thomas who in turn asked Mr. Thomas to be
more careful about helping Joseph with his homework so that it
would be completed and turned in on time. While that particular
problem has been remedied, it is illustrative of the stress that is
placed upon children when they make frequent changes between their
mother's and their father's home. Continuing the joint physical
residence is not helpful to these children even though adults may
take some satisfaction in seeing a near equal distribution of time
with each parent.
5. Factors Relating to the Parents' Character or Status or to
Their Capacity or Willingness to Function as Parents, Including:
A. Moral Character. Mr. Thomas suggests that there is some
deficiency in Mrs. Thomas' moral character because of the
relationship.
Mrs. Thomas has no reason to question Mr.
Thomas' behavior in this regard.
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B. Emotional Stability. Both parents are emotionally stable
in a sense of being predictable in their behavior and
attitudes. Mr. Thomas is outgoing and sociable, has a strong
need to be around others, and feels comfortable in their
company. He is a trusting person who is optimistic and somewhat resistant to developing insights into his own behavior
and that of other people. He has a tight rein on angry
feelings and maintains a general manner of being socially
correct and agreeable. He is somewhat resistant to change
and he is slow to make decisions and changes in his
expectations. Mrs. Thomas
is a very
compliant
and
accommodating person who often subverts her own interests in
order to promote cooperation with other people. She tries to
avoid confrontation at all costs. This can lead to
situations in which she feels somewhat resentful when her
own needs are not recognized and met by other people. She is
very sensitive to what people think and she feels that Mr.
Thomas has unnecessarily complicated the divorce process.
Under the circumstances of her separation from Mr. Thomas and
her relationship with Mr. Sauer, she does feel that she is a
target of criticism.
Although she experiences some depression she suppresses
the outward manifestations and maintains an upbeat appearance
and attitude. Depression and anxiety are likely to show up as
physical illness or symptoms of stress. She does not burden
other people with her problems but she worries a lot about
things, plans carefully, and is apprehensive about how they
will turn out but tends to keep her anxious feelings to
herself. She is an active and optimistic person even when she
is in a "down" mode.
C. The Duration and Depth of the Desire for Custody. Both
parents have a sincere desire for custody which developed
when the separation was first discussed.
D. The Ability to Provide Personal Rather Than Surrogate
Care. Joseph and Katie need some oversight, supervision,
and companionship after school. This is better provided by
Mrs. Thomas whose teaching obligations end at the same time
each day as Katie's and Joseph's school classes. Mr. Thomas
was able to free up Friday during the 1994-95 school year so
that he could take Katie Friday afternoons when she was out of
school. However, her classes this year are full days joint
she gets out when Joseph does. Mr. Thomas is not able to
shorten his work day to be available to the children after
school.
If they were to live with him he would have to
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arrange for some kind of care for them after school or leave
them alone. Since he has an office in his home he is able to
do some work there but most of his daytime work is performed
outside the home and only the business aspects are handled in
home and then often in the evening.
E. Significant Impairment of the Ability to Function as a
Parent Through Addictive Habit (Drug Use, Drinking, etc.).
Neither parent is impaired or suspects the other of being
impaired.
F. Reasons for Having Relinguished Custody in the Past.
This factor taken from Hutchison v. Hutchison is not
relevant in this case where neither parent relinguished
custody.
G. Religious Compatibility with the Children. Both parents
are affiliated with the Catholic church. After the separation
Mr. Thomas began attending on Sundays and takes the children
to Sunday service when they are with him.
H. Kinship, Including Inextraordinary Circumstances, StepParent Status. This factor, also taken from Hutchison v.
Hutchison, is not relevant inasmuch as both of the prospective
custodians are natural parents rather than stepparents, grandparents, or other more distantly related adults.
I.
Financial Condition.
This factor also taken from
Hutchison v. Hutchison where the means of the contending
prospective custodians were an issue. In the Thomas case, the
child support guidelines will take care of the child support
obligations. In addition, each parent is financially able to
support the children without any child support if that
circumstance should develop.
6.

Other Factors Include:
A. The children have two physical homes, the one in
which they grew up in at Sundance and the one which Mrs.
Thomas established in Orem. The children are now
accustomed to living with their mother because of the
daily routine and general sense of belongingness. They
are also accustomed to seeing their father on weekends,
for mid-week visits, and then also seeing their mother on
Saturday visits between 9:00 a.m. and 8:00 p.m when they
are spending the weekend with their father. The children
have identified their mother's home as "their home" that
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is, the home where they have their "stuff" and the place
to which they return after visits.
B. Mrs. Thomas established a routine of child care
prior to separating from Mr. Thomas. This included
medical and dental visits, shopping, gymnastics, tee
ball, cub scouts, assessing various preschools for
Joseph, arranging
for day
care, and
providing
transportation. She took the children almost exclusively
until recent months when
Mr.
Thomas
has
also
participated but not to the same extent. He does take
Joseph to his vision clinic. Mrs. Thomas also arranged
for some psychological counseling for the children in
late 1993 and early 1994 with Dr. Randall Hyde to help
plan the best living arrangements for the children. At
that time joint custody was under consideration. She has
maintained relationships with residents of Sundance by
having one couple to her home for dinner regularly and
Mr. Thomas also invites the children of this family over
to his home when Katie and Joseph are there on weekends.
The friends and acquaintances of the Thomases who are
familiar with their parenting skills agree that both
parents have good reputations as caring and concerned
parents. However, Mrs. Thomas has a history of more
active involvement in the children's lives.
C. Mr. Thomas' accusations that Mrs. Thomas frequently
leaves the children with babysitters for extended periods
of time has not been born out. Sitters who have been
engaged by Mrs. Thomas do not report any excessive use.
She is clear about the times when they will be in care,
picks them up promptly, and there has been no report of
any suspicion that she leaves the children for extended
periods of time simply to pursue her own interests.
D.
Mrs. Thomas has daily contact with Joseph's and
Katie's teachers at Orchard Elementary School. She is
briefed on their assignments, their progress, and any
special help they need as well as any concern on the part
of the teachers. Teachers who have known Joseph since he
began school as well as teacher who have had Katie more
recently report that Mrs. Thomas is very much involved in
their education and shows a great deal of concern for
their emotional as well as academic stability.
Mr.
Thomas has not had the advantage of such close contact.
It has been more difficult for him to follow up with
homework assignments.
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E. Had Mrs. Thomas not entered into a relationship with
Mr. Sauer there would have been no question about her
continuing to be the children's primary caretaker and
custodial parent. During the two and a half years since
she and Mr. Thomas separated and she and Mr. Sauer have
continued their relationship, she has been a
responsible, caring, sensitive, and adaptable parent.
Mr. Sauer's is not a negative factor in this relationship
as far as the children are concerned. They know him well
and like him. He does not infringe on Mr. Thomas' role
as their father. He and Mrs. Thomas intend to marry.
If they do not, there is no reason to think that Mrs.
Thomas would not continue as, what Dr. Jensen describes,
an extraordinary mother.
F. Dr. Jensen's recommendation that Mr. Thomas have
sole custody and that the children's residential
assignment be evenly divided between the parents is
not workable because Mr. Thomas cannot handle sole
custody nor can he handle an equal division of
residential care for the children because of his own
business responsibilities. He wants to get his time
with the children on three weekends and one arranged
mid-week visit, leaving mrs. Thomas with only one
weekend and most of the parenting and household
responsibilities for the children. He does not have as
much time to spend with the children as does Mrs. Thomas
and, furthermore, Mrs. Thomas has an exceptionally good
record as the children's primary caretaker. Moving the
children, as Dr. Jensen recommended, back and forth
between the homes on alternate weeks has been difficult
for the children. Dr. Jensen recognized on page 16 of
his report that the children,
"may experience some stress with maintaining two
residences; particularly as they get older.
Nevertheless, the parties have maintained the
children in a residential split quite satisfactorily
over the past two years."
As a matter of fact, the children complain, as do the
parents, about the problems over the past two years. Mr.
Thomas definitely wants to have an equal amount of time
with the children but this is not satisfactory for the
children. They want to live in one place, they identify
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"home" as a place they go back to which is their mother's
home, and they want to see their father. It is not
appropriate that Mr. Thomas have sole custody in view of
Dr. Jensen's acknowledgement that Mrs. Thomas has been an
exceptional mother and that Mr. Thomas is "inclined to
spill over emotionally" and that his disparaging comments
are likely to trickle down to the children who will
likely experience his "negative energy and suffer
consequential loss of self-esteem".
Mrs. Thomas, is
spite of her relationship with Mr. Sauer, has handled her
life and maintained a better adjustment than has Mr.
Thomas who continues to suffer considerable anguish over
his losses. He is a very good father but he is not in a
position to have sole custody.
Elizabeth B. Stewart, PhTD.
Diplomate, Clinical Psychology
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Observations of
Joseph and Katie Thomas
Joseph is a nine year old student at Orchard Elementary
School. He is a bright child but he had some difficulty in school
last year that appeared to be associated with the stress of his
parents' pending divorce. His grades decreased for a period of
time. He was not attentive and he was withdrawn.
Joseph gets good grades in math and science this year but he
is still inattentive. He is reported to be very conscientious and
easily upset when he does not perform up to expectations. Missing
a homework assignment is particularly disturbing to him. Teachers
notice anxiety before and after going to his father's home for
midweek visits. This was reduced when Mrs. Thomas asked Mr. Thomas
to help Joseph get his homework done so it could be turned in the
next morning.
Joseph is a guite child who holds in his feelings. He does
not easily make eye contact. He tends to withdraw especially when
he senses any interpersonal tension. He needs affection but he is
reserved in giving affection. He waits for others to go out to
him. His feelings are easily hurt. He is reported to respond with
extreme or excessive distress when some minor thing occurs. This
suggests that events trigger pent up feelings which get released
with very little provocation.
Katie is a six year old first grade student at Orchard
Elementary School. She does well in school and likes to please.
Teachers report that she consistently returns her homework on time
or occasionally comes in early to do it. School work is easy for
her.
Katie likes to be on the go, either playing with toys or with
other children. She is assertive, outgoing, and very physical in
her play.
Katie's general behavior gives no hint to the kind of distress
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that is indicated by Joseph's behavior. This seems to be partly a
matter of temperament. Katie is more resilient. While she is
affectionate as is Joseph, she does not seem to be as bothered by
the tension and stresses that occur between the parents. Teachers
who have known both children know that Joseph has always been a
more quiet child than Katie.
Children's Relationship with Each Other
Joseph and Katie are friendly and there is a firm sibling
bond. Joseph is not dominant even though he is older. Katie tends
to talk first, gives information and detail, and tends to take
over. Joseph lets her lead out and seems comfortable with their
relationship. They play with each other more than do most siblings
of the opposite sex. This is probably related to the fact that
they do not live in a neighborhood where there are friends easily
available. Joseph began school at Orchard Elementary School and
was bused there from Sundance before his parents' separated. When
Mrs. Thomas resumed teaching in 1993, she was able to get her
learning disabled class transferred to Orchard Elementary School so
she could drive to and from school with the children. Thus, the
children's primary friends are at Orchard Elementary School rather
than in their father's neighborhood or even in their mother's
neighborhood. This leaves the children quite isolated from their
peers.
Parent-Child Relationships
Mrs. Thomas was a full time homemaker until their youngest
child was three years old. She made arrangements for their care
including medical appointments and preschool selection. When she
separated from Mr. Thomas she arranged a teaching position at the
children's school so she could drive the children to and from
school during the weeks when they lived with her.
After Mrs. Thomas moved out, Mr. Thomas endeavored to keep the
marriage together because of his love for and relationship with the
children. He fought the divorce and tried to keep his relationship
with the children in his life from changing. He wanted to see the
children as much as possible. Mrs. Thomas agrees that he is a good
father and she wanted to preserve the father-child relationship.
They agreed to an informal but strict joint visitation arrangement
to satisfy each other's desire to be with the children as much as
possible.
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The children like being with each parent and do not want to
hurt either parent. Joe and Katie do not want to suggest anything
that would hurt their father's feelings. Joe is especially careful
in this respect. Joe has suggested that his father's idea of the
children living with him every other week would be possible.
However, he and Katie do not like going back and forth so much as
the current schedule requires.
Both children are tired of
traveling in the car. This is particularly tiresome when they
visit their father on the first Thursday evening of each month when
their dad leaves them with a babysitter when he goes to a meeting
once a month. The current schedule clearly is primarily for the
parents' benefit and serves Mr. Thomas' interests best.
The children could adapt to living with either parent but they
are more accustomed to their mother's daily care than to their
father's weekend outings and home activities. Mr. Thomas does not
intend to modify his construction business to be more of a "Mr.
Mom". With the current schedule he works five days a week, has the
children on weekends, and does not vary his work schedule even when
the children are off-track for three weeks at a time. He cannot
handle sole custody because of his business commitments. Mrs.
Thomas' teaching schedule is on a traditional calendar so she does
not have off-track time with them but she is available for after
school care of the children. The three week off-track periods
require day care or care by Mrs. Thomas' friends. This is not an
arrangement that is desirable on a long term basis and could be
relieved when the divorce is complete and Mrs. Thomas can establish
a permanent home and look to coordinating her teaching schedule
with the children's school schedule. This is not reasonable as
long as custody and financial resources are unsettled.
Both children expressed a dislike for moving back and forth
between their father's and their mother's homes. They are not
interested in exactly how much time or how many nights they spend
in each home and they are tired of having to get their belongings
together, get dressed to leave, and then repeat that procedure as
often as they do.
^^
Elizabeth^. Stewart, £h7lT7^
Diplomate, Clinical Psychology
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Thomas v. Thomas
Case No. 934402503
Psychological Evaluation of
Pedro Sauer
Mr. Sauer figures prominently in the Thomas divorce. He met
Mrs. Thomas three years ago at a health spa. At the time, Mr.
Sauer had his own martial arts studio in Orem, Utah.
Mr. Sauer came to the United States from Brazil in 1990. As
a young man he had not liked school and describes himself as being
a "pretty wild kid who liked to surf all day and party at night".
He was attracted to his principal's daughter. She did not like to
party and marrying her was a way of settling down. He thought he
was in love with her and the marriage worked out for a short period
of time. Three daughters were born. One is now eleven, another
one is eight, and their baby is a year and a half old. They had
talked about divorce in Brazil prior to his coming to the United
States in 1990. After he was here for six months his wife joined
him. They have separated and reconciled several times and are in
the process of divorcing.
Education and Work History
When Mr. Sauer was very young he met the Gracie family who is
well known in Brazil for establishing martial arts clubs. He was
invited to one of the Gracie Clubs where he developed strong
interest and skill in a Brazilian style of Jui-Jitsu which evolved
as a form of street fighting for self-defense and as competitive
wrestling in which there was leverage only and no kicks or punches
are used.
After his marriage he was employed by the Achieva Bank where
he was in training to be a stock broker. His boss arranged for him
to go to school from 1976 to 1980 and again from 1980 to 1985 to
take courses mostly in stock market and related financial areas.
In 1990 severe economic problems developed in Brazil and
investments declined sharply because money was moving out of the
market.
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By this time his personal instructor at the Gracie gym called
him to meet another Jui-Jitsu student, an American actor who had
expressed an interest in opening up a martial arts club in the
United States featuring the Gracie method. Mr. Sauer traveled by
himself to the United States where he stayed with his instructor in
Torrance, California for approximately six months before bringing
his wife and two children from Brazil. He spoke no English so was
limited in what he could do. However, he was invited to teach some
seminars at conventions. He did a seminar in Salt Lake and Provo,
found the atmosphere very pleasant and decided to move to the
Provo-Orem area to open up a martial arts studio. He now has a
club in Orem and also rents space in Salt Lake for some classes.
He intends to start a martial arts club in Sandy during the coming
year. He reports that he does some training, including a gun
retention course (using guns as a last resort in subduing people),
for local law enforcement personnel.
Marriage
Mr. Sauer and his wife have had ongoing marital difficulties
that were not improved after moving to the United States. During
the first six months in the United Stated prior to his wife's
arrival, he dated a woman while he lived in California. In late
October of 1994 Mr. and Mrs. Sauer got into an argument when he
told her that he could not live with her anymore, wanted to find a
way to be friends with her, and still retain his relationship with
the children. Tempers flared. A phone call was made by a friend
who in turn called the police. The report indicates that he nd his
wife were both cited.
Mr. Sauer and his wife have been separated since January of
1995. He pays $700-$850 per month for child support and alimony in
addition to paying the mortgage on the home and providing a car for
her. Recently he has been paying her a $1,000 a month because he
wants to do what is best for his children. When there is a cash
flow problem he might have to pay the minimum.
During his residency in the United
been purchased and a lot in Lindon. Mrs.
at Sam's Club and is going to school part
a divorce. That divorce is still pending
property settlement.

States, two houses have
Sauer works as a cashier
time. She has filed for
because of problems with

Relationship With His Own Children
Mr. Sauer sees his children on a regular basis. The two older
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ones attend his martial arts club in Lindon, Utah, He leaves his
class when the children get out of school, picks them up, returns
with them for a one hour class, and then takes them to their home.
Driving back and forth takes considerable time and interferes with
his instructing but he feels it is important for him to spend time
with the children and the Gracie method of Jui-Jitsu is a suitable
activity to share with them since it requires neither strength nor
size. He has other students as young as seven years of age, many
of whom do very well. He does not promote this activity for the
purpose of being assaultive or aggressive.
He feels that the
children enjoy the confidence they develop in handling themselves,
particularly when they can engage with children several years older
and hold their own.
Mr. Sauer is concerned that if his wife moves to another place
or returns to Brazil that he would not be able to see his children.
He also realizes that there is a real problem inasmuch as when he
and Mrs. Sauer divorce his wife then will be in the United States
illegally while he could remain on a work visa.
He would be
willing to pay his wife to return to Brazil and re-enter on a
student visa. He recognizes that the problem of visas is greater
for his wife than it is for him. His own visa was issued because
he has a unique skill that was otherwise not available in the
United States.
Police Reports
Mr. Sauer had another police complaint filed in the summer of
1994 when he and Mrs. Thomas went to Lake Powell over Memorial Day.
He reported that three Samoans entered the back of the truck and
took something. He had a gun in the truck and thought they might
have taken it along with a cooler chest. He followed them and was
observed by a police officer who then confronted him when he
returned to his car. When Mr. Sauer reached to see if the gun had
been taken he was arrested because he did not have permission to
carry a concealed gun. He was released and on probation for a
short time.
Personal Qualities
Mr. Sauer is a quiet, soft spoken person who listen carefully
and is slow to react. His comments and suggestions were positive
and helpful rather than argumentative. He is insightful about
himself and sensitive to how other people feel.
He is in a
difficult position and seems to realize that the complexities of
his relationship with Mrs. Thomas, his wife, and with Mr. Thomas
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need patience. He is more thoughtful than was suggested by Dr.
Jensen's report.
Relationship With Joseph and Katie
Mr. Sauer admires Mrs. Thomas, feels that she is a great
mother and very fair in the way she treats her children as well as
in the visitation that she has tried to work out during the
pendency of the divorce. Mr. Sauer has a very good relationship
with both Joseph and Katie who report that they like to be around
him. He and Mrs. Thomas spend a lot of time talking about the
children, their teachers, and how to handle problems.
Mr. Sauer does not know Mr. Thomas well. He believes that Mr.
Thomas is "pretty nice" and knows that he cannot make any judgments
about the Thomas' marriage.
He promotes the children's
relationship with their father and recognizes that his relationship
with the children is very different than that of Mr. Thomas.
Mr. Sauer is insightful into the unique and individual
qualities of each of the children. He can see that Joseph is quite
shy and easily hurt and is a good child who is not aggressive and
more inclined to play by himself. He sees Katie as being more
outgoing, liking to play and have fun, and being more assertive.
Discipline is not a problem.
He spent many evenings with the
children and Mrs. Thomas and is comfortable with them as they are
with him.
Concern About the Custody Evaluation Done by Dr. Jensen
One of Mr. Sauer's students is also an associate of Dr.
Jensen's and apparently was involved in some of the testing for the
custody evaluation. The student passes onto Dr. Jensen information
about Mr. Sauer's dating a woman in California when he arrived in
1990. He may also have passed on other hearsay information from
another student. It was Mr. Sauer's understanding that the student
also made some comments about Brazilian culture, dating in that
culture, and insinuated that Mr. Sauer was a "womanizer". He later
told Mr. Sauer that he had talked to Dr. Jensen about this incident
and explained to Mr. Sauer that he was totally embarrassed by his
role in passing on information. Mr. Sauer gave his business card
to his student (and associate of Dr. Jensen's) with the request
that Dr. Jensen talk with him so Dr. Jensen would know what kind of
a person he is rather than making a judgment based upon whatever it
was that the student said.
Dr. Jensen, however, chose not to
contact Mr. Sauer.
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Mr. Sauer is in a precarious situation because neither he nor
Mrs. Thomas are divorced. He want to be seen as a responsible,
decent person but he and Mrs. Thomas both carry the burden of
having developed a relationship while married to their spouses.
The outcome of this situation is uncertain. However, he is not a
threat to the children nor does he interfere with Mrs. Thomas'
parenting skills and relationship with the children.
Elizabeth B. Stewart^ PtrzD.
Diplomate, Clinical Psychology
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Bert Thomas Construction, Inc.
Savings Account Activity
Statement
Date
1/31/89
2/28/89
3/31/89
4/30/89
5/31/89
6/30/89
7/31/89
8/31/89
9/30/89
10/31/89
11/30/89
12/31/89
1/31/90
2/28/90
3/31/90
4/30/90
5/31/90
6/30/90
7/31/90
8/31/90
9/30/90
10/31/90
11/30/90
12/31/90
1/31/91
2/28/91
3/31/91
4/30/91
5/31/91
6/30/91
7/31/91
8/31/91
9/30/91
10/31/91
11/30/91
12/31/91
1/31/92
2/29/92
3/31/92
4/30/92
5/31/92
6/30/92

Beginning
Balance
53,016 43
26,928 43
33,579 15
16,813 85
9,118 54
8,129 73
14,192 08
9,288 00
12,153 82
48,109 93
14,509 93
55,760 16
43,137 56
7,721 56
12,712 84
31,663 59
11,919 59
38,204 24
25,053 47
2,453 47
41,253 47
59,642 62
42,336 16
30,336 16
25,382 66
4,150 37
4,630 37
6,697 93
20,919 65
13,415 16
2,945 67
9,526 00
19,998 42
48,019 92
38,606 43
18,310 19
8,707 28
12,895 27
23,039 66
49,219 01
65,641 19
23,021 19

Deposits
23,112 00
17,150 72
5,798 16
20,704 69
16,911 19
45,427 32
41,845 92
25,565 82
76,820 30
6,500 00
88,550 23
8,730 88
10,000 00
31,991 28
70,148 84
4,756 00
59,284 65
0 00
0 00
50,000 00
29,065 82
693 54
0 00
2,337 12
6,767 71
5,480 00
12,856 91
24,221 72
3,995 51
2,000 00
26,580 33
43,872 42
50,850 63
33,086 51
2,403 76
11,588 99
57,187 99
47,644 39
51,006 23
52,022 18
1,380 00
100,103 80

Other
Withdrawals
(3,000 00)
0 00
(1,000 00)
(7,000 00)
(1,100 00)
(3,000 00)
(1,750 00)
(2,500 00)
(1,100 00)
(1,300 00)
(3,000 00)
(2,500 00)
(20,216 00)
(500 00)
(1,500 00)
0 00
0 00
(600 00)
(600 00)
(1,700 00)
0 00
(1,500 00)
(500 00)
(1,000 00)
(1,500 00)
0 00
0 00
0 00
(1,000 00)
(9 00)
0 00
0 00
(2,011 00)
(2,000 00)
(700 00)
(1,000 00)
(10,000 00)
(2,000 00)
(1,000 00)
(2,600 00)
(5,000 00)
0 00

Withdrawals
to Checking
Account
(46,200 00)
(10,500 00)
(21,900 00)
(21,400 00)
(16,800 00)
(36,500 00)
(45,000 00)
(20,200 00)
(40,000 00)
(38,800 00)
(44,300 00)
(19,415 00)
(25,200 00)
(26,500 00)
(50,000 00)
(24,500 00)
(33,000 00)
(13,000 00)
(22,000 00)
(9,500 00)
(11,000 00)
(16,500 00)
(11,500 00)
(6,800 00)
(26,500 00)
(5,000 00)
(10,900 00)
(10,000 00)
(10,500 00)
(12,600 00)
(20,000 00)
(33,400 00)
(21,000 00)
(40,500 00)
(22,000 00)
(20,500 00)
(43,000 00)
(35,500 00)
(24,100 00)
(33,000 00)
(39,000 00)
(69,000 00)
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Interest
0 00
0 00
336 54
0 00
0 00
135 03
0 00
0 00
235 81
0 00
0 00
56152
0 00
0 00
30191
0 00
0 00
449 23
0 00
0 00
323 33
0 00
0 00
509 38
0 00
0 00
110 65
0 00
0 00
13951
0 00
0 00
181 87
0 00
0 00
308 10
0 00
0 00
273 12
0 00
0 00
343 02

Ending
Balance
26 928 43
33 579 15
1681385
9,118 54
8,129 73
14,192 08
9,288 00
12,153 82
48,109 93
14,509 93
55,760 16
43,137 56
7,721 56
12,712 84
31,663 59
11,91959
38,204 24
25,053 47
2,453 47
41,253 47
59,642 62
42,336 16
30,336 16
25,382 66
4,150 37
4,630 37
6,697 93
20,919 65
13,415 16
2,945 67
9,526 00
19,998 42
48,019 92
38,606 43
18,310 19
8,707 28
12,895 27
23,039 66
49,219 01
65,641 19
23,021 19
54,468 01

Annual
Withdrawals
to Checking

(361,015 00)

(249,500 00)

(232,900 00)
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Bert Thomas Construction, Inc.
Checking Account Activity
Statement
Date
1/31/89
2/28/89
3/31/89
4/30/89
5/31/89
6/30/89
7/31/89
8/31/89
9/30/89
10/31/89
11/30/89
12/31/89
1/31/90
2/28/90
3/31/90
4/30/90
5/31/90
6/30/90
7/31/90
8/31/90
9/30/90
10/31/90
11/30/90
12/31/90
1/31/91
2/28/91
3/31/91
4/30/91
5/31/91
6/30/91
7/31/91
8/31/91
9/30/91
10/31/91
11/30/91
12/31'91
1/31/92
2/29/92
3/31/92
4/30/92
5/31/92
6/30/92

Beginning
Balance
11,402 99
6,189 48
2,049 22
8,432 26
12,342 94
2,240 77
9,879 52
19,779 35
2,220 69
2,878 52
21,896 50
8,341 34
329 17
5,720 54
8,061 15
4,346 17
6,145 28
8,235 52
1,581 52
1,271 65
1,617 28
3,140 35
1,796 61
7,764 89
6,603 74
8,377 51
5,753 24
4,073 26
5,093 59
4,34145
3,170 39
3,937 08
11,914 63
6,147 97
13,973 49
11,205 47
12,892 71
14,278 01
5,379 16
3,623 35
17,795 72
8,073 23

Deposits
from
Savings
46,200 00
10,500 00
21,900 00
21,400 00
16,800 00
36,500 00
45,000 00
20,200 00
40,000 00
38,800 00
44,300 00
19,415 00
25,200 00
26,500 00
50,000 00
24,500 00
33,000 00
13,000 00
22,000 00
9,500 00
11,000 00
16,500 00
11,500 00
6,800 00
26,500 00
5,000 00
10,900 00
10,000 00
10,500 00
12,600 00
20,000 00
33,400 00
21,000 00
40,500 00
22,000 00
20,500 00
43,000 00
35,500 00
24,100 00
33,000 00
39,000 00
69,000 00

Other
Deposits
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
3,333 04
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
6,500 00
0 00
0 00
5,400 00
0 00
520 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
0 00
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Withdrawals
(51,413 51)
(14,640 26)
(15,516 96)
(17,489 32)
(26,902 17)
(28,86125)
(35,100 17)
(37,758 66)
(42,675 21)
(19,782 02)
(57,855 16)
(27,427 17)
(19,808 63)
(24,159 39)
(53,714 98)
(22,700 89)
(30,909 76)
(19,654 00)
(22,309 87)
(15,654 37)
(9,476 93)
(17,843 74)
(10,93172)
(7,961 15)
(25,246 23)
(7,624 27)
(12,579 98)
(8,979 67)
(11,252 14)
(13,771 06)
(19,233 31)
(25,422 45)
(26,766 66)
(32,674 48)
(24,768 02)
(18,812 76)
(41,614 70)
(44,398 85)
(25,855 81)
(18,827 63)
(48,722 49)
(66,514 56)

Ending
Balance
6 189 48
2,049 22
8,432 26
12,342 94
2,240 77
9,879 52
19,779 35
2,220 69
2,878 52
21,896 50
8,341 34
329 17
5,720 54
8,061 15
4,346 17
6,145 28
8,235 52
1,581 52
1,271 65
1,617 28
3,140 35
1,796 61
7,764 89
6,603 74
8,377 51
5,753 24
4,073 26
5,093 59
4,341 45
3,170 39
3,937 08
11,914 63
6,147 97
13,973 49
11,205 47
12,892 71
14,278 01
5,379 16
3,623 35
17,795 72
8,073 23
10,558 67

Annual
Savings
Deposits

361,015 00

249,500 00

232 900 00
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Bert Thomas Construction, Inc.
Total Account Activity
Statement
Date
1/31/89
2/28/89
3/31/89
4/30/89
5/31/89
6/30/89
7/31/89
8/31/89
9/30/89
10/31/89
11/30/89
12/31/89
1/31/90
2/28/90
3/31/90
4/30/90
5/31/90
6/30/90
7/31/90
8/31/90
9/30/90
10/31/90
11/30/90
12/31/90
1/31/91
2/28/91
3/31/91
4/30/91
5/31/91
6/30/91
7/31/91
8/31/91
9/30/91
10/31/91
11/30/91
12/31/91
1/31/92
2/29/92
3/31/92
4/30/92
5/31/92
6/30/92
7/31/92
8/31/92
9/30/92

Beginning
Balance
64,419.42
33,117.91
35,628.37
25,246.11
21,461.48
10,370.50
24,071.60
29,067.35
14,374.51
50,988.45
36,406.43
64,101.50
43,466.73
13,442.10
20,773.99
36,009.76
18,064.87
46,439.76
26,634.99
3,725.12
42,870.75
62,782.97
44,132.77
38,101.05
31,986.40
12,527.88
10,383.61
10,771.19
26,013.24
17,756.61
6,116.06
13,463.08
31,913.05
54,167.89
52,579.92
29,515.66
21,599.99
27,173.28
28,418.82
52,842.36
83,436.91
31,094.42
65,026.68
46,262.36
42,534.98

Deposits
from
Savings
69,312.00
27,650.72
27,698.16
42,104.69
33,711.19
81,927.32
86,845.92
45,765.82
116,820.30
45,300.00
132,850.23
28,145.88
35,200.00
58,491.28
120,148.84
29,256.00
92,284.65
13,000.00
22,000.00
59,500.00
40,065.82
17,193.54
11,500.00
9,137.12
33,267.71
10,480.00
23,756.91
34,221.72
14,495.51
14,600.00
46,580.33
77,272.42
71,850.63
73,586.51
24,403.76
32,088.99
100,187.99
83,144.39
75,106.23
85,022.18
40,380.00
169,103.80
97,229.66
162,260.51
179,017.73

Other
Deposits
(3,000.00)
0.00
(1,000.00)
(7,000.00)
(1,100.00)
(3,000.00)
(1,750.00)
(2,500.00)
2,233.04
(1,300.00)
(3,000.00)
(2,500.00)
(20,216.00)
(500.00)
(1,500.00)
0.00
0.00
(600.00)
(600.00)
4,800.00
0.00
(1,500.00)
4,900.00
(1,000.00)
(980.00)
0.00
0.00
0.00
(1,000.00)
(9.00)
0.00
0.00
(2,011.00)
(2,000.00)
(700.00)
(1,000.00)
(10,000.00)
(2,000.00)
(1,000.00)
(2,600.00)
(5,000.00)
0.00
(2,000.00)
(600.00)
0.00

Withdrawals
(97,613.51)
(25,140.26)
(37,416.96)
(38,889.32)
(43,702.17)
(65,361.25)
(80,100.17)
(57,958.66)
(82,675.21)
(58,582.02)
(102,155.16)
(46,842.17)
(45,008.63)
(50,659.39)
(103,714.98)
(47,200.89)
(63,909.76)
(32,654.00)
(44,309.87)
(25,154.37)
(20,476.93)
(34,343.74)
(22,431.72)
(14,761.15)
(51,746.23)
(12,624.27)
(23,479.98)
(18,979.67)
(21,752.14)
(26,371.06)
(39,233.31)
(58,822.45)
(47,766.66)
(73,174.48)
(46,768.02)
(39,312.76)
(84,614.70)
(79,898.85)
(49,955.81)
(51,827.63)
(87,722.49)
(135,514.56)
(113,993.98)
(165,387.89)
(172,109.41)
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Interest
0.00
0.00
336.54
0.00
0.00
135.03
0.00
0.00
235.81
0.00
0.00
561.52
0.00
0.00
301.91
0.00
0.00
449.23
0.00
0.00
323.33
0.00
0.00
509.38
0.00
0.00
110.65
0.00
0.00
139.51
0.00
0.00
181.87
0.00
0.00
308.10
0.00
0.00
273.12
0.00
0.00
343.02
0.00
0.00
302.79

Ending
Balance
33,117.91
35,628.37
25,246.11
21,461.48
10,370.50
24,071.60
29,067.35
14,374.51
50,988.45
36,406.43
64,101.50
43,466.73
13,442.10
20,773.99
36,009.76
18,064.87
46,439.76
26,634.99
3,725.12
42,870.75
62,782.97
44,132.77
38,101.05
31,986.40
12,527.88
10,383.61
10,771.19
26,013.24
17,756.61
6,116.06
13,463.08
31,913.05
54,167.89
52,579.92
29,515.66
21,599.99
27,173.28
28,418.82
52,842.36
83,436.91
31,094.42
65,026.68
46,262.36
42,534.98
49,746.09

Average
Balance
33,117.91
34,373.14
31,330.80
28,863.47
25,164.87
24,982.66
25,566.19
24,167.23
27,147.36
28,073.27
31,348.56
32,358.41
30,903.31
30,179.79
30,568.45
29,786.98
30,766.55
30,537.02
29,125.87
29,813.11
31,383.11
31,962.64
32,229.52
32,219.39
31,431.73
30,622.19
29,886.97
29,748.62
29,335.10
28,561.14
28,074.10
28,194.07
28,981.15
29,675.24
29,670.68
29,446.49
29,385.05
29,359.63
29,961.75
31,298.63
31,293.64
32,096.81
32,426.24
32,655.99
33,035.77

Annual
Average
Balance

29,598.59

30,960.20

22,856.69
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Bert Thomas Construction
Bank Account Activity
Separation Date
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Bert Thomas Construction
Account Balance Comparison
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Utah County Residental Construction
Compared with Bert Thomas Construction
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Bert Thomas Construction, Inc.
Income Statements
For Years Ending December 31st

$

Total Revenues
Cost of Goods Sold
Gross Profit
Costs and Expenses
Bank Charges
Contributions
— Dues and Subscriptions
Employee Benefits
Entertainment & Meals
Gas/Auto
Insurance
Interest Expense
Legal & Accounting
Lease Expense
Misc Expense
Office Supplies
Outside Services
Payroll Taxes
Penalties
Repair/Maintenance
Payroll
Officers' Compensation
Thomas Home Payroll
Supplies
Taxes and Licenses
Utilities and Telephone
Total Costs and Expenses

oU^<*<v

(*.

1989
381,518
187,744

i\J $

100% $
49%

1990
242,097
113,361

100% $
47%

1991
201,965
91,507

100% $
45%

1992
814,458
490,136

100% $
60%

1993
367,915
166,427

100%
45%

1994
228,760
51,035

100%
22%

54%

193,774

51%

128,736

53%

110,458

55%

324,322

40%

201,487

55%

177,725

78%

256

0%

342

0%

0

0%

102

0%

113

0%

186

0%

29
175

0%

125
611

0%
0%

148
811

0%
0%

140
926

0%
0%

77
719

0%
0%

43
1,050

0%
0%

1,823
1,470

1%
0%

2,744
2,724

1%
1%

961
1,413

0%
1%

2,857
2,848

1%
1%

3,506
2,907

2,394
19,116
473
2,874

1%
6%
0%
1%
0%
4%

1,890
19,273
45
526
100
17,672

0%
5%
0%
0%
0%
5%

2,150
19,116
558
285
165
10,450

1%
8%
0%
0%
0%
4%

1,737
0
279
1,072
0
17,427

1%
0%
0%
1%
0%
9%

76
62,173
75,017
4,610
1,140
14,821
1,459
205,570

0%
16%
20%
1%
0%
4%
0%
54%

38,833
0
155,159

0%
15%
12%
6%
0%
16%
0%
64%

0
61,466
36,000

6,408
203
1,051
117,769

0%
16%
6%
0%
2%
0%
0%
39%

$46,879

15%

($11,797)

-3%

($26,423)

-11%

513
50,104
17,800

$

17,800

$

19;il6
0
81 795

$

$

75,017
851
19,273
4610
87 954

M*b

•

uiV

100% $
46%

164,648

12,547

Net income
Adjustments to Net Income
Officer's Compensation
Personal Cost of Goods Sold
Lease Expense
Personal Pavroll Lxpense

1988
305,362
140,714

37,117
28,372
14,673

$

$

39,000
1,091
19,116
7,037
39 821

C

UM

$

JL

1,109
0

0% —
0%

0%
0%

6,587
7,813

2%
2%

2,715
15,000
1,178
485
0
33,790

0%
2%
0%
0%
0%
4%

2,348
15,116
933
1,555
636
27,902

1%
4%
0%
0%
0%
8%

0%
30%
18%

514
142,458
36,000

0%
17%
4%

1,694
131,614
35,400

293
1,970
0
126,847

0%
1%
0%
63%

3,000
15,873
35
258,667

0%
2%
0%
32%

($16,389)

-8%

$65,655

8%

36,000
0
0
19,611

a

$

36,000

j _

15,000
0
116,655

"/. 5 / ^

—

0%
0%
212
6,125
4,955
55
2,928
14,000
3,634

3%
2%
1%
6%
0%
2%
0%
11%

0%
36%
10%

24,944
131
3,067
71,873
36,000

1%
31%
16%

2,022
4,813
1,840
241,568

1%
1%
1%
66%

563
500
934
170,125

0%
0%
0%
74%

($40,081)

-11%

7,600

3%

$

35,400

$

15,116
0
KM35

$

J_

36,000
14 000
0
57,600

«>,M

?
"/

Bert Thomas Historical Income
Year
1988
1989
1990
1991
1992
1993
1994

Income
$ 83,795
87,954
39,821
19,611
116,655
10,435
57,600

Average $ 59,410

Bert Thomas Historical Income
Prior to Separation
Year
1988

Income
$ 83,795

1989
1990
1991
1992

87,954
39,821
19,611
116,655

Average $ 69,567

Bert Thomas Construction Inc.
Projected Income to Bert Thomas

Total Revenue

1988
$305,362

%
1989
100% $381,518

%
1990
100% $242,097

%
1991
100% $201,965

%
1992
100% $814,458

%
100%

Average
%
100.00%

Projected
Income
$556,808

Cost of Sales

140,714

46%

186,893

49%

112,270

46%

91,507

45%

490,136

60%

50.21%

279,585

Gross Margin

164,648

54%

194,625

51%

129,827

54%

110,458

55%

324,322

40%

49.79%

277,223

256
125
611
1,823
1,470
2,394
0
473
2,874
12,547
513
50,104
0
6,408
203
1,051

0%
0%
0%
1%
0%
1%
0%
0%
1%
0%
4%
0%
16%
0%
2%
0%
0%

0
140
926
961
1,413
2,150
0
558
285
165
10,450
0
34,125
(0)
0
38,833
0

0%
0%
0%
0%
1%
1%
0%
0%
0%
0%
4%
0%
14%
0%
0%
16%
0%

102
77
719
2,857
2,848
1,737
0
279
1,072
0
17,427
0
61,466
0
293
1,970
0

0%
0%
0%
1%
1%
1%
0%
0%
1%
0%
9%
0%
30%
0%
0%
1%
0%

113
43
1,050
3,506
2,907
2,715
0
1,178
485
0
33,790
514
142,458
0
3,000
15,873
35

0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
4%
0%
17%
0%
0%
2%
0%

0.04%
0.03%
0.27%
0.74%
0.77%
0.64%
0.00%
0.13%
0.21%
0.02%
5.43%
0.02%
19.58%
0.00%
0.20%
5.71%
0.10%

215
194
1,503
4,122
4,266
3,587
0
731
1,178
131
30,243
116
109,019
(0)
1,131
31,806
538

80,852

26%

106,670

28%

90,006

37%

90,847

45%

207,667

25%

33.90%

188,781

$83,796

27%

$87,954

23%

$39,821

16%

$19,611

10% $116,655

14%

15.88%

$88,442

Costs and Expenses
Bank Charges
Dues and Subscriptions
Employee Benefits
Gas/Auto
Insurance
Legal & Accounting
Lease Expense
Misc. Expense
Office Supplies
Outside Services
Payroll Taxes
Repair/Maintenance
Payroll
Officers' Compensation
Supplies
Taxes and Licenses
Utilities

Net income

342
148
811
2,744
2,724
1,890
0
45
526
100
17,672
76
62,173
(0)
1,140
14,821
1,459

0%
0%
0%
1%
1%
0%
0%
0%
0%
0%
5%
0%
16%
0%
0%
4%
0%
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Bert Thomas Construction
Employee Payroll

1989

Years of
Service

Atilio Morge
Ronaldo Robison
Eli Solorzano
Keith Little
Doug Golding
Craig Day
Gordon Olson
Kyle Borland
Steve Restivo

6
6
5
5
5
2
2
1
1

Wages for
1989

Atilio Morge
Ronaldo Robison
Eli Solorzano
Keith Little
Doug Golding
Craig Day
Gordon Olson
Richie Morrison
Craig Olson
Scott Wagoner

Owners of Bert Thomas Construction

1989
Bert Thomas
1990
Bert Thomas
1991
Bert Thomas
Ann Thomas
1992
Bert Thomas
Ann Thomas
1993
Bert Thomas
Ann Thomas
1994
Bert Thomas

Years of
Service
6

1990

Wages for
the year

6

39,000.00

6
3

21,000.00
15,000.00

6
3

18,000.00
18,000.00

6
3

24,000.00
13,100.00

6

36,000.00
$184,100.00

Years of
Service
6
6
5
5
5
2
2
2
1
1

Wages for
1990
9,880.74
585.00
7,470.00
19,946.25
1,972.00
1,308.00
11,324.34
506.00
5,349.00
315.00
$58,656.33

1991
Atilio Morge
Ronaldo Robison
Eli Solorzano
Keith Little
Doug Golding
Roberto Molina
Gerrit Anderson
Richie Morrison
Steve Thomas
Mark Ferguson
Ryan Brown
Peter Gerstman
Tom Hopkins
Bobby Rico
Raymond Jim
Charlie Bahe
Noel Custer

Years of
Service
6
6
5
5
5
4
1
2
2
1
1
2
2
1
2
1
1

Wages for
1991
10,630.19
2,140.00
7,361.25
18,689.63
769.25
878.50
7,900.88
660.50
220.00
1,208.25
295.87
1,806.31
5,087.97
882.50
1,278.75
614.25
1,041.75
$60,424.10

/T

ert Thomas Construction
mployee Payroll

1992
illo Monge
)naldo Robison
i Solorzano
>ith Little
)ug Golding
jberto Molina
arry Caguimbay
jlseppe Monge
»se Monge
II Colson
an Hopkinson
ster Gerstmann
>m Hopkins
mberly Jiron
aymond Jim
TI Northington
even Thomas
yan Walker
Dbert Larsen
)b Lee
)bby Rico
aylon Rico

Years of
Service

Wages for
1992

6
6
5
5
5
3
3
3
3
2
3
2
2
2
2
2
2
2
1
1
1

16,458.18
5,715.00
11,450.90
23,555.14
828.00
2,747.75
9,102.63
6,107.88
5,927.88
7,823.27
15,952.01
2,027.62
5,791.12
1,753.83
10,953.88
1,921.25
804.75
1,656.00
9,506.88
903.00
217.50
$141,204.47

1993

Years of
Service

Wages for
1993

Atilio Monge
Ronaldo Robison
Eli Solorzano
Keith Little
Doug Golding
Roberto Molina
Harry Caguimbay
Guiseppe Monge
Jose Monge
Mark Southam
Dan Hopkinson
Bill Colson
Bryan Walker
Kimberly Jiron

6
6
5
5
5
3
3
3
3
2
3
2
2
2

15,374.90
5,380.00
8,374.78
18,875.51
788.50
3,462.83
12,434.17
9,969.77
9,917.27
4,411.88
15,870.64
20,529.14
3,844.32
700.00
$129,233.71

1994

Years of
Service

Wages for
1994

Atilio Monge
Ronaldo Robison

6
6

12,902.50
5,435.00

Roberto Molina
Harry Caguimbay
Gusippie Monge
Jose Monge
Mark Southam
Dan Hopkinson
Jim Northington
Jeff Shepherd
Jenny Cox

3
3
3
3
2
3
2
1
1

1,686.87
8,866.00
9,139.87
9,699.78
1,880.63
4,394.15
14,911.50
2,610.25
346.00
$71,872.55
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BTCI TOOL LIST 1/1/95

!
A
1 (BTCI TOOL LIST
2
. 3 (MAKITA 9'TABLE SAW
1 4 I SEARS 10' TABLE SAW
1 5 SKIL 7 1/4' CIRCULAR SAW
6 SEARS JIGSAW
7 THQR JIG SAW
8 MAKITA CORDLESS SAW
! 9 (SEARS 10' RADIAL ARM SAW
| 10 hUSKAVARNA CHAIN SAW
5 HAND SAWS
! 11
I 12 MAKITA SAWZALL
LLL SEARS 12' BAND SAW
,' 14
I 15 MAKITA RECHARGABLE DRILL
I 16 SEARS RECHARGABLE DRILL
17 MAKITA ROTO HAMMER
18 3 HAND DRILLS
19 1 ANGLE DRILL
20 I B+D SCREW GUN
21 GRIZZLY DRILL PRESS
22 PORTABLE DRILL PRESS FRAME
[ 23
J 24 MAKITA 4" SANDER
25 MAKITA PALM SANDER
1 26 SEARS 4" SANDER
AIR SANDER
27
28 3" SANDER
29 .
30 2 LITTLE GIANT LADDERS
31 1 6' WOOD LADDER
i
1 32 1 4' WOOD LADDER
33 1 2' WOODLADDER
34 EXTENTION LADDER
35 1 1 2' LADDER
36 4 SETS SCAFFOLD FRAMES
37 i
38 ! SEARS 6" JOINTER
39SEARS 3" JOINTER
40 DOOR TRIMMER
41 MAKITA 3" POWER PLANE
4 2 ; BOSCH 3" POWER PLANE
;
4 3 j RYOBI 10" PLANER
44J 8 HAND PLANES
45 j
1

i

1

I

B

r

C

1

D

|

E

jPRE MAR. | NEEDS REPL. | NEEDS REPR. ;EST. PRE3. 7AL.

I
IX
|X

1

i

j

JX

1

1

jx

A

IX
Ix
]x
!
|X

!
1
1
1
1
1
'

$75.00
330.00
S35.00
S20.00
s i 5.00
S35.00
wS3.C0

X

JX

'

375.00

x
x

IX
!X
IX
IX
|

|X

!
x

ix

x

Ix

ix

$20.00

1

I

$60.00 1

X

1

S9C.00 |

i
1

i

1

lx
X
X

I
j
I

350.00 I
$0.00!
$25.00
$45.00

!

$30.00 1

I
1

X

X

$20.00 1
385.00
315.00 1

x
x

X

X
X
X

X

x

X

$45.00 1
$15.00
$0.00
$20.00
$0.00

X

X
X
X
X
X

$0.00 j
$65.00 1

X

$150.00 I

X

x
X

$30.00
$10.00 1

$0.00 1

$-0.00 1

X

!
X
*

•x
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X
X
X
X
!X
X
X

$75.00
$50.00
$30.00
$60.00
$20.00
$150.00
$80.00

BTCl TOOL LIST 1/1/95
)

A

46 DESK
4 / DRAFTING TABLE
| 48 2 FILE CABINETS
j 49 1 JOB RADIO
| SO 1 SHOP RADIO
| SI 1 WORK BENCH
l bZ MAC COMPJTER
I S3 COPY MACHINE
54 MISC DRAFTING SUFFLIES
SS PORTABLE PHONE
| 56 MISC SHELVES
1 5 / SHOP LIGHTS
| 58
| 59 MAKITA ROUTER
1 60 SEARS ROLTER
61 ' MISC ROUTER BITS
62 ' ROUTER TABLE
63 '
6 4 ' BOSCH GRINDER
I «b SKIL GRINDER
66 POWER RACHET
67 1 5 PIPE CLAMPS
68 PROPANE HEATER
6 9 PROPANE TORCH
I
I
70 2 DW LEVELS
71 3 MISC HAND LEVELS
72 WINCH
2 HP COMPRESSOR
73
74 MISC AIR HOSE
75 SENCO NAIL GUN
BOSTICH NAIL GUN
76
77 TIRE INFLATOR
AIR RACHET
78
AIR DIE CUTTER
80 SPRAY PAINT GUN
81 SAND BLASTER
82 1SEARS LATHE
83 OLD SPINDLE LATHE
84 MISC LATHE TOOLS
85 MECH TOOL BOX
86 COME ALONG
87 3 FANS
88 2 CONSTRUCTION VACS
'89 j BLOCK AND TACKLE
90 j LIGHT STAND

I

79

1

B
I
|X
|
IX
I

x

1

C

|
1
|
IX
I
I
(X
IX

~~i
j
j
j
X
IX
!
X
X

I
ix

X
X

i

I

I

D

|

E

|

1
\
i

5 ' 50 0 0
S30.00
$70 00 ;
30.00 j
335.00 I
$25.00 |
$400.00 |
$75.00
$-0.00
30.00 j
$40.00

|

3^0.00 1

,
I
'
i

i

|

i

X
X
X

I

X

|

X

X
X

1
|

1
I

1

JX

i

S6C.00 1

X

X

!
i

30.00 1
335.00 j
$60.00 j

X

X
X
X

|

X

i
!
1

X
X
|
|
i
jX
X
|X
jX
|
I
X
|X
X
X
IX
IX
|
IX
X
X
X
X
X
|X

j

$65.00]
$40.00 |
$^5.00 1
$0.00 j

X
X
X

X

$0.00 1
3^0.00 |
$170.00 |
$25.00 |
$120.00
S100.00 j
$40.00 1
$0.00
$90.00

$15.00 1

X
X

X

* •
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X
X
X

$15.00
$20.00
$15.00
$25.00
$45.00
$65.00
$50.00
$45.00
$10.00
$40.00
$90.00
$40.00
$20.00

|
j

1

j

BTCl TOOL LIST 1/1/95
A

1

c

B

J 9 1 AUX LIGHT

1
1

| 92 SHOP VAC
1 Q^ !5 RAKES
I 94 8 SHOVELS
ys POST HOLE DIGGER
1 9f! 2 SLEDGE HAMMERS
! 9 7 2 SMALL SLEDGE HAMMERS
| 98 1 COMPACTOR
1 99 2 VALVE KEYS
hoo TRASH STOVE
1101 2 RAFTER SQUARES
j TOP 8 EXT CORDS
1103 HANin TART
J104 2 CROW BARS
!l05 TOOLSHARPENER
j 106- AIRLESS SPRAYER
{107 SR BANJO
1108: 1 CLIMBING ROPE
1109! SADLE
110 MISC HAND TOOLS
111 KORING BOBCAT
! 112 SNOWBLOW ATTACHMENT
1113 fL\j\l\,\ SP^AJ
| l 1 4 | h^aM
IMuxA ^ r / i
!115|
116
117
118|
119)
120

IX
IX
IX

IX

1

X
X
X
X

ix
IX
I

r

1
IX
IX
IX
IX
IX
'X
X

~b

1
)
1

i
!

X

!

X

;
I
1

X

X
X
X

1

X
X
X
X

SI 0.00
3C.00
3^0.00,
36-4.00 i

1

X
X

E

30.00
30.00
30.00
30.00
320.00
320.00
320.00 j
340.00 j
315.00 j
30.00 j
$35.00 j
3^0.00
$15.00
$0.00
$25.00
$100.00
$1,500.00
$1,000.00
ct j
'ICO
,c\

•L^L"

$6,98^.00
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The Conundrum of Gifted, Inherited
and Premarital Property in Divorce
by David S. Dolowitz

O

n August 16, 1988, the Utah
Supreme Court issued its opinion
in Mortensen v. Mortensen, 760 P.2d 304
(Utah 1988), apparently to serve as the
seminal opinion in resolving conflicting
decisions regarding award of gifted, inherited and premarital property in a divorce
proceeding. Justice Howe, speaking for the
majority, reviewed virtually all prior Utah
Supreme Court decisions on this subject
and, after observing that these decisions
were inconsistent, declared:
[The decisions] can be reconciled
because of the effort made by the
nondonee or nonheir spouse to preserve or augment the asset, Dubois v.
Dubois, supra, or because of the lack
of such effort, Burke v. Burke, supra.
Also, in Weaver v. Weaver, supra, the
award to the wife of part of the assets
given to the husband during the marriage by his family was in lieu of
alimony and attorney fees. Significantly, no case has been found where
this Court has reversed a trial court's
disposition of gifts or inherited property received by one party during the
marriage. In almost every case, we
have emphasized the wide discretion
trial courts have in property division
and have refrained from laying down
any general rules for the disposition
of gifts and inherited property.
760 P.2d at 306-07. Then, after reviewing
decisions from other jurisdictions, the
Court articulated what was to be the
prospective rule in Utah:
We conclude that in Utah, trial courts
making Equitable' property division
pursuant to section 30-3-5 should, in
accordance with the rule prevailing
in most other jurisdictions and with
the division made in many of our
own cases, generally award property
acquired by one spouse by gift and

DAVID S. DOLOWITZ is a Fellow of the
American Academy of Matrimonial
Lawyers, President of the Mountain
States Chapter of the American Academy
of Matrimonial Lawyers, Fellow of the
International Academy of Matrimonial
Lawyers and past President and member
of the Executive Committee of the Family
Law Section of the Utah State Bar. He
was named Lawyer of the Year, 19881989 by the Family Law Section. Mr.
Dolowitz is Chairman of the Utah
Supreme Court Advisory Committee for
Juvenile Court Rules of Procedure. He
has published numerous articles in The
Utah Bar Journal and Fair$hare.

inheritance during the marriage (or
property acquired in exchange thereof)
to that spouse, together with any
appreciation or enhancement of its
value, unless (1) the other spouse has
by his or her efforts or expense contributed to the enhancement,
maintenance, or protection of that
property, thereby acquiring an equitable interest in it, Dubois v. Dubois,
supra, or (2) the property has been

consumed or its identify lost through
commingling or exchanges or where
the acquiring spouse has made a gift
of an interest therein to the other
spouse. Cf Jesperson v. Jesperson,
610 P.2d 326 (Utah 1980). An exception to this rule would be where part
or all of the gift or inheritance is
awarded to the nondonee or nonheir
spouse in lieu of alimony as was
done in Weaver v. Weaver, supra. The
remaining property should be
divided equitably between the parties
as in other divorce cases, but not necessarily with strict mathematical
equality. Teece v. Teece, 715 P.2d 106
(Utah 1986). However, in making
that division, the donee or heir
spouse should not lose the benefit of
his or her gift or inheritance by the
trial court's automatically or arbitrarily awarding the other spouse an
equal amount of the remaining property which was acquired by their
joint effort to offset the gifts or
inheritance. Any significant disparity
in the division of the remaining property should be based on an equitable
rationale other than on the sole fact
that one spouse is awarded his or her
gifts or inheritance. The fact that one
spouse has inherited or donated
property, particularly if it is incomeproducing, may properly be
considered as eliminating or reducing the need for alimony by that
spouse or as a source of income for
the payment of child support or
alimony (where awarded) by that
spouse. Such property might also be
utilized to provide housing for minor
children or utilized in other extraordinary situations where equity so
demands. These rules will preserve
and give effect to the right that mar-

ed., Supp. 1983) (amended 1984 &
1985) provided that "when a decree
of divorce is made, the court may
make such orders in relation to the . . .
property . . . of the parties . . . as may
be equitable." This Court has followed that statutory mandate on
numerous occasions and has consistently concluded that it conferred
broad discretion upon trial courts in
the division of property, regardless of
its source or time of acquisition.
[2Englertf 576 P.2d at 1275-76
(retirement benefits); Searle v.
Searle, 522 P.2d 697, 700 (Utah
1974) (marital and premarital realty
and personalty); Weaver v. Weaver,
21 Utah 2d 166, 168, 442 P.2d 928,
929 (1968) (stock acquired by purchase and gift); see Savage v.
Savage, 658 R2d 1201, 1203 (Utah
1983) (premarital stock interests in
family corporation); Workman v.
Workman, 652 P.2d 931, 933 (Utah
1982) (assuming premarital gift of
realty); Bushell v. Bushell, 649 P.2d
85, 87 (Utah 1982) (premarital farm
land); Jesperson v. Jesperson, 610
R2d 326, 328-29 (Utah 1980) (premarital personalty); Dubois v.
Dubois, 29 Utah 2d 75, 76-77, 504
R2d 1380, 1381 (1973) (monetary
gifts from wife's relatives)].
In the exercise of their discretion,
trial courts need be guided by the
general purpose to be achieved by a
property division, which is to allocate the property in a manner which
best serves the needs of the parties
and best permits them to pursue their
separate lives. [2Read v. Read, 594
R2d 871, 872 (Utah 1979)].
733 R2d at 134-35. After articulating these
general principles and discussing the cases
effecting these general equitable principles,
the Court declared the generalized ruling
set out below. It should be noted that the
cases discussed by the Court in footnote 2,
inserted at the end of the first full paragraph quoted above, are the same cases
which were discussed by the Utah
Supreme Court, speaking through Justice
Howe in the Mortensen decision, which
included the Burke decision itself. In contrast to the apparent seminal rule
articulated in Mortensen, the Court in
Burke stated:
Premarital property, gifts and inheri-

tances may be viewed as separate
property, and in appropriate circumstances, equity will require that each
party retain the separate property
brought to the marriage. [4Preston v.
Preston, 646 P.2d 705, 706 (Utah
1982)] However, the rule is not invariable. ['Workman, 652 P.2d at 933] In
fashioning an equitable property division, trial courts need consider all of
the pertinent circumstances. [*Englert,
576 P.2d at 1276] The factors generally to be considered are the amount
and kind of property to be divided;
whether the property was acquired
before or during the marriage; the
source of the property; the health of
the parties; the parties' standard of living, respective financial conditions,
needs and earning capacity; the duration of the marriage; the children of
the marriage; the parties' ages at time
of marriage and divorce; what the parties gave up by the marriage; and the
necessary relationship the property
division has with the amount of
alimony and child support to be
awarded. VSearle, 522 P.2d at 698;
MacDonald v. MacDonald, 120 Utah
573, 581-82, 236 P.2d 1066, 1070
(1951); Pinion v. Pinion, 92 Utah 255,
259-60, 67 P.2d 265, 267 (1937)] Of
particular concern in a case such as
this is whether one spouse has made
any contribution toward the growth of
the separate assets of the other spouse
["See Dubois, 29 Utah 2d at 76, 504
P.2d at 1381] and whether the assets
were accumulated or enhanced by the
joint efforts of the parties. [9Preston,
646 P.2d at 706; Jesperson, 610 P.2d at
328; see Bushell, 649 P.2d at 86-87]
733 P.2d at 135. After completing this discussion, the Utah Supreme Court in Burke
concluded that the trial court did not abuse
its discretion in awarding the appreciation in
the inherited property solely to Mrs. Burke.
In examining the two decisions, Burke
and Mortensen, as thus set out, it appears
that the Utah Supreme Court attempted to
state a hard and fast rule in Mortensen to
differentiate it from Burke. The actual ruling
in Mortensen could simply have been
effected by applying the Burke test to the
decision of the trial court. By not applying
the rule articulated in Mortensen to the facts
of that case or articulating precisely how the
rule so carefully enunciated was to be

applied to differentiate it from Burke, the
actual results demonstrated that there are
two rules in existence in Utah, the Burke
rule, which is an equitable division rule,
and the Mortensen rule, which provides
that gifted, inherited and premarital property return to the donee, legatee or
premarital owner including appreciation in
value unless one of the exceptions applies.
As will become apparent in examination
of the decisions of the Utah Court of
Appeals after the Mortensen ruling, the
Utah courts have continued to apply Burke
and, with two exceptions, follow
Mortensen only in name. In taking this
action, without articulating what is transpiring, the Utah Court of Appeals follows
and applies Burke and ignores Mortensen.
Thus, the practitioner who is confronted
with a case which should be governed by
Mortensen, frequently finds himself/herself
telling a client Mortensen exists, presenting the client with the Mortensen rule, only
to be confronted in court by decisions following Burke. For whatever reason, the
Utah Supreme Court has not granted certiorari to advise the Court of Appeals and
the trial courts, let alone the practitioners
in Utah who are trying to advise their
clients, which rule is to be applied, Burke
or Mortensen. This has led to conflicting
decisions and a general miasma which
makes it very difficult to resolve cases
without trying and appealing them if a settlement cannot be reached.
While the Supreme Court apparently
felt that its articulation of these rules
should govern the division of premarital,
gifted and inherited property, the Court of
Appeals has had numerous opportunities to
review trial court decisions which seem
just as conflicting as those the Supreme
Court reviewed in Burke and Mortensen. It
has continued to effect conflicting rulings.
The one principle that does seem to arise
from application of Mortensen by the Utah
Court of Appeals is that when the courts
find it equitable, Mortensen is applied.
When they find it equitable to do otherwise,
Burke is utilized. This presents a conundrum for both counsel trying to advise
clients and trial courts hearing cases.
In a sense, it is that much more disappointing that the Mortensen court did not
adhere to its own newly established rule
(which could have ended the confusion),
when one considers the prologue delivered
by Justice Howe. This prologue recognized

that equity and discretion should not take
the place of consistency and predictability
UCA Sec 30-3-5 tersely provides
"When a decree of divorce is rendered, the court may include in it
equitable orders relating to
property
" fin Weaver, we rejected
that a gift should be kept separate
from marital estate ]
We did so
without any analysis of the issue and
!
based our decision on the oftrepeated rule that under section
30-3-5, there is no fixed rule or formula for the division of property, the
trial court has wide discretion in
property division, and its judgment
will not be disturbed on appeal
unless an abuse of discretion can be
demonstrated
Mortensen, 760 P2d at 305-06 Despite
this clear pronouncement, the Court nevertheless accepted the application of
equitable principles to adjust the distribution of property It is therefore unsurprising
that many later Court of Appeals cases still
use the very same logic questioned above
to justify an award of separate property as
an "equitable" distribution This assures
that predictability will receive little weight
in distribution proceedings, while proliferating the very instability Mortensen said
would be erased
In the first decision after Mortensen, the
Utah Court of Appeals ruled in Osguthorpe
v Osguthorpe, 804 P2d 530 (Utah App
1990), that while Mortensen applied generally, the evidence justified the trial court's
finding that the gift was not to one spouse,
but to both spouses Consequently, the
determination not to award the gifted property to the alleged donee spouse (even
though his father testified that the gift was
only to his son) was affirmed In this
respect, Mortensen, though stated to be the
general rule, was ruled inapplicable
Indeed, the Osguthorpe Court never
really gave Mortensen a chance Though the
basic rule set out in Mortensen is stated,
the Court immediately qualified the rule
However, in making equitable orders
pursuant to section 30-3-5, the court
has consistently concluded that the
trial court is given broad discretion
in dividing property, regardless of its
source or time of acquisition
804 P2d at 535, citing Burke This is not
the rule of Mortensen, nor does it fit either
of the exceptions Mortensen allowed for

deviations from the general rule Instead, the
Osguthorpe Court, like many Court of
Appeals decisions to follow, seems to establish a hybrid rule unintended by the
Mortensen Court This hybrid appears to add
a third exception to Mortensen, derived from
Burke, which allows for deviation from the
basic rules if equitable principles so require
This hybrid rule allows Courts ostensibly to
follow UCA 30-3-5, Burke and Mortensen
all at once However, this approach sacrifices the predictability intended by
Mortensen As noted below, some decisions
have ignored Mortensen entirely

"Consequently, even an asset that
is left completely alone is to
some extent maintained by both
parties during the marriage in the
overwhelming majority of cases "

In the second case, Moon v Moon, 790
P 2d 52 (Utah App 1990), the Court of
Appeals affirmed a trial court's division of
the equity in a marital home after return to
the husband of the value of land gifted to
him prior to marriage While the husband
built the home on land gifted to him prior to
marriage, the court found that the loan
incurred to build the home was paid off during the marriage Thus, the increase in value
beyond the value of the gifted land was ruled
marital The Court of Appeals did not discuss application of Mortensen in its ruling It
turned to the decisions of Noble v Noble,
761 P2d 1369 (1988), published shortly
before Mortensen, and Burke v Burke, 733
P2d 133 (Utah 1987), as authority for
affirming the trial court The theoretical
guidance of Mortensen that the appreciation
of the value in premarital or gifted property
should be awarded to the donee was ignored
and the practical problems which must be
addressed by counsel and the trial courts
were glossed over
There are two aspects to a potential
increase in the value in premarital, gifted or
inherited property The first arises from an
increase in equity due to the payment during
the marriage of any obligation on the property, such as a mortgage Each dollar of the
mortgage which is paid during the marriage

from funds earned during the marnagt
which would be, in most cases, manta
funds, increases the equity by decreasing
the debt There is, however, a second com
ponent to the increase in value, that is tht
increase in market value that occurs eithe
from inflation or increased market demand
Neither the trial court nor the appellate
court paid any attention to this difference
yet it is a problem that exists in virtualh
every case where this issue is presented
An additional real economic considera
tion that is ignored by the Court in Moon i
that if Mr Moon had invested the mone>
value of his land by simply placing it in
bank account or buying stock or bonds, h(
would have earned interest and possible
appreciation in the value of his principal
While the value of the premarital gift wa
returned to him, no interest on his money o
increase in the land value was attributed o
awarded to him The Mortensen language
regarding appreciation should, logically
when applied to this situation, result in a
least an award of attributed interest and/o
increase in value of the original gift to hirr
a concept never discussed by any court n
any of the decisions dealing with preman
tal, gifted or inherited property
Analyzing this issue and turning back t
the facts of the Burke case, there is n
question that taxes were paid on the ra\
land during the time it was held by the par
ties after it was inherited by Mrs Burke
Neither the trial court nor the appellat
court, so far as one can tell from the deci
sion, confronted, discussed or dealt at a
with the problem that presented Mant*
funds were used to pay those taxes, yet
was presumed that neither party did an)
thing to develop the land Had the taxes n(
been paid, a tax sale would have resultec
Consequently, even an asset that is le
completely alone is to some extent man
tamed by both parties during the marriag
in the overwhelming majority of cases B
ignoring the difference in valuation catt
gones, that is payment of debt and/c
payment of taxes as contrasted wit
increase in value which comes either froi
inflation or appreciation because of mark*
forces, the confusion in rule applicatio
has been magnified
In Burke, the Utah Supreme Cou
upheld the award to the wife of apprech
tion in inherited property, ruling that it di
not become part of the marital estate i
which the husband was entitled to shar<

which would, on its face, have been
directly contrary to the ruling in Moon. Mr.
Moon completed building the house before
the marriage. It was the loan he incurred to
build it that was paid during the marriage.
Noble permitted the award of premarital
property to a spouse based upon physical
disabilities inflicted on the wife during the
marriage by the marriage partner who
owned the property prior to the marriage.
No factor of this sort was present in Moon.
The Court of Appeals in Moon related that
the general purpose of property distribution
is "to enable the former spouses to pursue
their separate lives as well as possible."
790 P.2d at 56, citing Burke and ignoring
Mortensen as well as the economic realities
of the case. Thus the equitable principles
articulated in Burke, not the rule with
exceptions announced in Mortensen, were the
standards utilized by the Court of Appeals
in the first real post-Mortensen decision.
Two months later, Barber v. Barber,
792 P.2d 134 (Utah App. 1990), was
released. Prior to marriage, Mr. Barber and
his children moved into Mrs. Barber's
home and he made a series of improvements in the property. He also purchased
furniture which was used to replace furniture owned by Mrs. Barber. The Utah
Court of Appeals, affirming the trial court,
ruled that the improvements in the home,
rather than being accumulated property of
unmarried cohabitants, was in fact marital
property and it was divided. The same
treatment was accorded the furniture. No
discussion of the application of Mortensen
to the facts or law in Barber was made,
though Mortensen was cited as authority
for affirming the trial court's determination
that it was appropriate to value and divide
Mr. Barber's improvements in the house.
(See footnote 4, 792 P.2d at 136). There is
no discussion of the application of
Mortensen to the facts or law in Barber. In
fact, the Barber Court cites Mortensen for
a proposition of law almost entirely antithetical to the actual holding, stating "it is
well settled that premarital or separate
property may, under appropriate circumstances, be subject to equitable division
upon divorce." 792 P.2d at 136, n. 4. The
Court then affirmed the trial court's determination that it was appropriate to value
and divide Mr. Barber's improvements in
the house. Once again, the Court of
Appeals cited Mortensen to apply a hybrid
rule, utilizing equitable principles as a

third, unwritten exception to the treatment of
marital property, and citing Burke for such
exception.
On October 12, 1990, the Utah Court of
Appeals published its decision in Burt v.
Burt, 799 P.2d 1166 (Utah App. 1990). This
is the case that the Utah Court of Appeals
thereafter cites and most often applies in
subsequent decisions when reviewing trial
court decisions regarding gifted, inherited
and premarital property.
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The Burts were married in 1946. Between
1969 and 1972, Mrs. Burt received a total of
$71,600.00 by inheritance. Over the years
she made various investments and increased
her holdings so they had a value of
$174,600.00 at the time of trial. Mr. Burt
had also inherited some property. The trial
court awarded each of them their respective
inherited properties, then awarded Mr. Burt
the marital home which effected an unequal
division of the marital property and Mrs.
Burt appealed. In analyzing the facts, the
Utah Court of Appeals noted that apparently
the trial court had rationalized that Mrs. Burt
had been able to amass her property through
investment of her inherited funds only
because Mr. Burt paid the mortgage and
family living expenses from his income,
even though both parties worked. The Court
reasoned that had they not used these marital
earnings for their living expenses, Mrs. Burt
could not have accumulated her separate
fund.' Consequently, the Court concluded
that while Mrs. Burt was given all that she
had accumulated, Mr. Burt, in being
awarded the marital home, was, in effect,
awarded a portion of Mrs. Burt's marital
funds and a portion of her inherited funds.
The Court of Appeals recited the general

rule articulated by Mortensen, 799 P.2d at
1 169, then went on to reject Mr. Burt's
challenge to the determination that the
funds which were inherited by Mrs. Burt
should be awarded to her. He asserted
because they had changed form, that is,
they were received as cash, then invested in
stocks, bonds and real estate, they became
marital. The Court ruled that moving the
funds from one investment to another does
not, by itself, destroy the integrity of the
separate property. The Court of Appeals
held that one who receives a gift or an
inheritance or who brings property into a
marriage does not have to maintain the
property in the form in which it was
received or held, it can be converted or
changed as long as its separate identity is
maintained and none of the other exceptions to application of Mortensen occur. If
this is effected, a return to the donee is
appropriate. 799 P.2d at 1169.
The Court of Appeals went on to
declare that Mr. Burt could have been
awarded a portion of Mrs. Burt's augmented inheritance under any of the
Mortensen exceptions, 799 P.2d at 1169,
then affirmed the trial court's declining to
do so. The Court did rule the findings
entered by the trial court did not provide a
basis for the award of the total equity of
the parties in their marital home to Mr.
Burt. Declaring that such an award could
be appropriate if supported by proper findings, the Court found the existing findings
inadequate. Accordingly, it vacated the
decision and remanded the matter for further findings without indicating what rule
should be applied to the disposition of that
particular property. 799 P.2d at 1169-70.
The Burt decision is the most thorough
examination of the economic problem presented in these cases. Separate, inherited or
gifted property can be maintained as separate property generally, only if marital
income is used to support the parties and
the separate property. Taxes have to be paid
on income as well as real estate if ownership is to be maintained. This is equally
true of securities when income is reinvested. Assuming that the parties can bring
before the court appropriate accounting
evidence to demonstrate how the separate
property was maintained as separate property, appropriate adjustments should seem
to include awarding some or all of the
appreciation in value and/or interest on the
original property if it is included in the

property to be divided to the person who
owned it or inherited it or to whom it was
gi^ed and a return of taxes or interest paid
si uld be made to the marital estate.
None of these factors were specifically
addressed in the decision though (with the
exception of the taxes) they were discussed. Subsequent decisions refer back to
the Burt considerations which, in reality,
without mentioning it apply the Burke v.
Burke rationale, even when Mortensen is
the standard purportedly utilized.
These concepts have been considered
by the Utah Supreme Court though they
have not been recently applied. In its 1982
decision of Davis v. Davis, 655 P.2d 672
(Utah 1982), the Court ruled that where a
husband was awarded one-half of the
equity in a property which included appreciation coming from increase in value in
the future due to inflation, but was not
awarded half of the increase of value that
would come from payment of the mortgage, the result was inequitable. The Court
ordered the decree be amended to allow the
husband to participate in one-half of the
increase in value brought about by both
reduction of the mortgage as well as the
increase in market value.
Because the Court of Appeals in Burt
discussed the concepts involved and problems, purportedly utilizing the Mortensen
framework but, in reality, using the Burke
rationale, Mortensen and Burke have
become scrambled. This emerges in subsequent decisions of the Court of Appeals
which cite Burt as authority for the decision made. The Burt decision also emerges
as another lost chance to clearly set the
Mortensen decision apart from Burke,
while presenting a clear example of the
hybrid formula the Court of Appeals has
established in distribution cases involving
separate property. As outlined above, Burt
cites Mortensen and its general rule, but
proceeds to deviate from this rule. The justification for such deviation is stated at 799
P.2d at 1169, "The court may award an
interest in the inherited property to the
non-heir spouse . . . in other extraordinary
situations where equity so demands."
Although Burt cites Mortensen for this
proposition, this is really the rule of Burke.
Therefore, like many cases before it and,
unfortunately, many cases to follow, the
Burt Court finds a way to ostensibly follow
both Burke and Mortensen, preferring the
comfort of equity to the hard-nosed stan-

dard of predictability. Therefore, another
chance for establishing predictability was
lost, assuring years of future confusion and
"equitable excuses."
The final decision in 1990 is Dunn v.
Dunn, 802 P.2d 1314 (Utah App. 1990). The
trial court had ruled that a professional corporation formed by Dr. Dunn during the
marriage was separate property because it
was built by his professional activities. The
Court of Appeals reversed and ruled that the
professional corporation was a marital asset
as it was formed during the marriage and,
while Mrs. Dunn may not have been
involved in the day-to-day activities of the
professional corporation, she was a partner
in the marriage and therefore, as Dr. Dunn's
partner in the marriage, was a partner in his
business. 802 P.2d at 1318. The Court also
ruled that patents created during the marriage were marital assets. 802 P.2d at
1318-19. The decision expanded the definition of marital property and, if applied to the
undiscussed but practical principles of payment of debt, payment of taxes and growth
in value during marriage, provide a further
method of complicating the clear articulations of Mortensen.
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Interestingly enough, however, the Dunn
decision did seem to state, or came very
close to stating, the correct rule at the end of
its decision. Citing Burt, the Court stated:
On remand the trial court should follow the systematic approach set forth
in Burt. That is, the court should first
properly categorize the parties' property as part of the marital estate or as
the separate property of one or the
other . . . . Each party is then presumed to be entitled to all of his or her
separate property and fifty percent of
the marital property.
802 R2d 1323. This is the correct statement
of the Mortensen rule. As long as the lower
court does not confuse the proper place of
equity in this decision, it will be following
Mortensen. Equity should have no place in

the determination of whether separate
property should be divided between the
parties. Equity only applies to the "hotchpot"
of marital property already itemized. This
is the full rule of Mortensen and, as will be
noted at the end of this paper, the Utah
Supreme Court should take the opportunity
to clarify this ruling. Until it does, the
hybrid application of Mortensen and Burke
will continue to confuse everyone.
In any event, as it stands the Dunn decision fits together with the Barber decision
in defining what is marital property and
non-marital property. However, both of
these decisions should be considered as
modified by the 1991 decision of Walters v.
Walters, 812 R2d 64 (Utah App. 1991),
where the Court of Appeals ruled that marital property begins to accumulate only
when the parties are married. 812 P.2d at
67. Consequently, property acquired prior
to the marriage, even though accumulated
during cohabitation, cannot be treated as
marital property. 812 P.2d at 68. While this
does not directly involve the application of
Mortensen, it sets the foundation for the
application of Mortensen in a case which
has not faced the appellate courts, that of
parties who cohabit for a period of time,
each bringing in premarital property which
increases in value during cohabitation and
marriage, which then should either be
awarded to the person who owned it prior
to marriage or divided as marital property.
Unfortunately, it would seem that the
promise of predictability will go just as
unfulfilled in terms of cohabitation property divisions as it has for the disposition
of property in marital situations. Without
citing Mortensen, the Walters Court l
asserted that while the general rule allows |
each party to retain separate property, "this '
rule is not invariable. In fashioning an
equitable property division, trial courts
need consider all of the pertinent circumstances . . . . Thus, where unique
circumstances exist, a trial court may reallocate premarital property as party of a
property division incident to divorce." 812
P.2d at 67, citing Burke and Burt. Thus,
even in its infancy, the discussion of distribution of increases in property and
property values during cohabitation raises
the hybrid applications of equity and separate property.
The next decision was published
approximately one year later. In April of
1992, the Court of Appeals released its

decision in Hogue v. Hogue, 831 P.2d 120
(Utah App. 1992). Mr. and Mrs. Hogue
were married, divorced, then remarried. In
the time period between the two marriages,
Mr. Hogue acquired a ranch. Prior to their
second marriage, Mr. Hogue conveyed his
ownership in the ranch to Mrs. Hogue as a
means of protecting the property from his
creditors. Two years after their remarriage,
Mr. Hogue went through a bankruptcy proceeding in which he claimed no interest in
the ranch. Four years after the bankruptcy,
Mrs. Hogue filed the second divorce
action. The trial court determined that the
ranch was marital property which should
be divided between the parties and each
was awarded an undivided one-half interest. Mrs. Hogue appealed. The Court of
Appeals affirmed quoting extensively from
Burke v. Burke, 831 P.2d at 121-22, rather
than the subsequent, theoretically seminal
decision of Mortensen and its own decisions of Moon v. Moon (discussed above)
and Naranjo v. Naranjo, 751 P.2d 1144
(Utah App. 1988), a decision which preceded Mortensen. The Court of Appeals
ruled that the trial court did not abuse its
discretion in making the award of an undivided half of the property to each of the
parties. The principle utilized was equitable division. The Court did not determine
whether an exception to the rule of the
return of premarital property should be
effected as, theoretically, should have been
required by application of the more recent
Mortensen decision.
Four months later, the Court of Appeals
affirmed the trial court's award of an automobile claimed to be non-marital as well
as premarital property of the husband to
the wife, in Watson v. Watson, 837 R2d 1
(Utah App. 1992), based on the trial court's
finding of a unity of interest between Mr.
Watson and his solely owned corporation
which permitted the court to treat the corporation as an alter-ego. The trial court
also awarded some person premarital property owned by Mr. Watson (household
furniture, garden tools, washer and dryer
and premarital contribution to a trailer) to
Mrs. Watson citing Burke and Newmeyer v.
Newmeyer, 745 P.2d 1276 (Utah 1987), a
Utah Supreme Court decision which preceded Mortensen, as authority to affirm the
decision. The Court of Appeals ruled that
because the ultimate division of property
was fair and equitable, the award of premarital property to Mrs. Watson would be

upheld. This is a ruling based on Burke principles with no discussion of the application
of Mortensen.
Thus, by the end of 1992, four years after
the articulation of the Mortensen decision,
the Utah Court of Appeals continued to
apply Burke to uphold a division of premarital property rather than applying the
Mortensen decision which is what the Utah
Supreme Court appeared to be ruling would
be required from and after that decision.
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The next decisions of the Utah Court of
Appeals addressing this area was rendered in
1993. In Hall v. Hall, 858 P.2d 1018 (Utah
App. 1993), the Court affirmed the decision
of the trial court to return the inheritance of
Mrs. Hall, which had been placed in to the
marital home, to her, applying Burt v. Burt,
its own prior decision of 1990, and the Watson decision, 858 P.2d 1022, but remanded
the matter to the trial court, finding that the
trial court had either improperly computed
the proper method of return or failed to
explain why it had used a method of return
which returned more than the inheritance.
No discussion of Mortensen exists in the
opinion. Instead, the Court purports to follow Burt, stating that, although property
may be divided into separate and marital categories, "the court should then consider the
existence of exceptional circumstances and,
if any be shown, proceed to effect an equitable distribution in light of those
circumstances." 858 P.2d at 1022. Thus, the
Hall Court once again applies the wrong
equitable equation to the calculus of property division, either by ignoring Mortensen
or applying an unwritten third exception.
In November of 1993, the Willey v.
Willey, 866 P.2d 547 (Utah App. 1993), decision was published. The exception noted in
Mortensen v. Mortensen, that if property has
been consumed or its identify lost, was
applied to affirm the ruling that where Mrs.

Willey's home had been sold and the proceeds merged into other property which
had been utilized by the parties in order to
support their lifestyle, Mrs. Willey's claim
for return of these funds was appropriately
rejected. This decision applied and followed Mortensen.
The Court of Appeals examined this
problem four times in 1994. The first was
Bingham v. Bingham, 872 P.2d 1065 (Utah
App. 1994). Mr. Bingham had been given
$175,000.00 by his father. After receipt of
the gift, he loaned the funds to his dairy
corporation. He claimed that this
$175,000.00 should therefore have been
awarded to him in the division of the
equity of the dairy. Mrs. Bingham agreed
that the $175,000.00 was a gift but asserted
that by loaning the money to the dairy, in
which she was deemed to have an interest,
the money was effectively commingled. The
Court of Appeals applied the Mortensen
rule, 872 R2d at 1068-69. The Court held
the funds retained their nature as an identifiable gift of separate property, even after it
was loaned to the corporation, and it should
not have been included as part of the
dairy's equity. However, the Court went on
to note that a portion of the loan had been
repaid and ruled that those funds which
were repaid by the dairy to Mr. Bingham
had be subtracted from the $175,000.00.
The trial court was found not to have
effected this subtraction but other calculation errors were ruled to negate this error
and the bottom line property distribution
was affirmed. The application of Mortensen
and the investment language of Burt were
properly effected in the Bingham decision
though the discussion is cursory.
The second 1994 decision is Finlayson
v. Finlayson, 874 R2d 843 (Utah App.
1994). While the Court recited the principles of Mortensen, the evidentiary issues
eclipsed application of the rule. The crucial
issue became what was marital versus separate property. The primary value of this
decision is the importance of meeting the
burden of proof in establishing that property is marital, or gifted, or inherited and
being able to trace it. Failure in this area
will lead to not even reaching the
Mortensen versus Burke problems.
The third 1994 decision was Schaumberg v. Schaumberg, 875 P.2d 598 (Utah
App. 1994). In this case, the husband
inherited money which he invested in a
business building. After the initial invest-

I mept he refinanced the building several on the value of the separate property as comThe issue was whether or not he was pensation for ownership prior to conversion
i to back out and have returned to of the appreciation into marital property It
In
>re than the amount of his mheri- would appear that should be a just result if
tar
The trial court ruled the appreciation the accounting and tracing evidence can be
in the building was a marital asset Appli- properly developed
cation of Mortensen to value appreciation
The final decision in this series of deciwould appear to require the court to have sions is Cox v Cox, 877 P2d 1262 (Utah
awarded him all of the appreciation How- App 1994), which was published July 5,
ever, the court ruled that even though the 1994 While this primarily presents the issue
husband used inherited funds to make the of interpretation and application of the law
down payment on the building, he used in regard to premarital agreements, the Utah
mantal funds to maintain and augment that Court of Appeals applied Burt through
asset Consequently, the Court of Appeals Hogue to rule that the trial court could confound no error in the trial court's determi- sider equitable principles in considering the
nation that appreciated portions of the property to be divided In this case, when the
assets changed its character from separate issue was whether Mrs Cox was to be
to marital In this regard, the decision is awarded half interest in Mr Cox's home or
similar to but is a step beyond the deci- simply a return to her of her funds used to
sions of Moon and Burt In Burt, the Court remodel the home The Court applied equinoted that Mrs Burt could not have accu- table rationale to reinforce its contract ruling
mulated her separate funds if Mr Burt had and the award of her money back, not half
not supported the family In this case, Mr the equity in the home 877 P2d at 1269-70
Schaumberg used funds that were clearly Application of Burke was used by the Court
marital funds for the maintenance and to anchor its ruling
operation of the asset, thereby, the Court
ruled, converting the appreciation into marital property This is similar to the ruling in
Moon The Schaumberg marriage was a
While equitable principles
long one and the inheritance placed in the
articulated in Burke can lead to fair
commercial property had been held for a
substantial portion of the marriage
decisions in individual cases, it does
The Schaumberg decision reveals
not lead to a predictable body of
another aspect to the problem in applying
case law, which the Supreme Court
Mortensen The longer gifted, inherited or
appeared to envision would flow
premarital property is maintained during a
from its Mortensen decision "
marriage, the more difficult it is to show
that it is a separate property If nothing else,
payment of taxes would show use of marital funds to maintain separate property If
Not directly involved, but of note on this
mantal funds are used to pay debt, such as
a mortgage, the tacts will present the use of subject, is the 1996 decision of Endrody v
mantal income to pay debt and taxes The Endrodv, 914 P 2d 1166 (Utah App 1996),
facts may also show use of the property where the Utah Court of Appeals ruled that
which will result in its being considered the property placed in a trust established by
mantal Schaumberg clearly demonstrates Mr Endrody's parents for his benefit dunng
the difficulty of maintaining the separate the marnage could not be considered marital
dentity of real estate While Schaumberg property or part of the mantal estate
The Utah Court of Appeals has shown a
volves a commercial building, a resitendency
to apply the Burke decision more
nce would present the same problems
than
the
Mortensen
decision even though
\s discussed above, the payment of
property taxes, refinancing, maintenance, Mortensen should be viewed as controlling
remodeling, repair of a home or a rental and defining Burke This has been true even
property presents the probability of com- though the Utah Supreme Court discussed
mingling If that occurs, then a question Burke as one of the decisions that was to be
arises not yet addressed by the Court, reconciled in the Mortensen decision 760
which is, should the donee, legatee or pre- P2d at 306 It would appear generally that
mantal owner be entitled to at least interest Mortensen is being applied by the trial

courts and Court of Appeals to return to a
party a clearly identified piece of property \
that is mhented, premantal, of gifted The
key issue is whether it is commingled,
enhanced, or there is an equitable reason of
some type to require its division Although,
according to Mortensen, considerations of
equity were not to be made in the distribution equation until after separate property
was removed by a devisable mix, many
courts have apparently read Burke to
include equity as a third exception to the
Mortensen rule, and have equitably distnbuted property, separate or not Indeed,
equitable considerations may be the key
ingredient in a court's decision to deviate
from the guidelines of Mortensen
The second question is the appreciation
in the value The decisions are in conflict
and appear to be governed by Burke rather
than Mortensen Mortensen would appear
to require a gifted, inhented or premantal
property with its appreciation to be
returned to the person who owned it pnor
to the marnage or to whom it was donated
or by whom it was inhented, unless one of
the particular exceptions articulated in
Mortensen applied This has generally not
been done
As the Court of Appeals has declined to
enforce Mortensen, it is apparently honored only in those cases where the trial
court has applied it In most cases, the
Utah Court of Appeals turns to the Burke
decision through its own decisions of Burt
and Naranjo to justify division of premantal, gifted or inherited property The
problem this presents for practitioners and
the trial court is to determine which standard is actually to be applied in the case
that is being presented to the court This
problem apparently will not resolve itself
until the Utah Supreme Court revisits the
Mortensen decision This solution would
not require much difficulty The Court simply needs to assure the Court of Appeals
that it meant what it said in Mortensen (1)
that separate property, as well as its
increased value, is to be divided from mantal property, (2) that equity will not deny
the donee or heir spouse of such property,
(3) that the resulting marital property is to
be divided equitably, and (4) that deviations from this rule shall only apply in the
case of commingling or enhancement
through joint effort Reaffirmance of this
rule should assure that the hybnd application of Mortensen and Burke - that is, the

application of a third exception to the separate property rule, namely general
principles of equity - which seems to have
developed in the Court of Appeals will no
longer apply. Such a pronouncement would
finally bring about the predictability
Mortensen originally strived for but ultimately did not ensure.
The Utah Supreme Court articulated in
Mortensen what should have been and was
apparently proposed to be a seminal deci-

sion. Unfortunately, that decision has not
been consistently applied by the Utah Court
of Appeals. The resulting confusion has led
to the inconsistent results discussed above.
While equitable principles articulated in
Burke can lead to fair decisions in individual
cases, it does not lead to a predictable body
of case law, which the Supreme Court
appeared to envision would flow from its
Mortensen decision. As the Supreme Court
has not revisited this area by granting certio-

rari and either moving back to Burke or
reexamining Mortensen, it appears the
Utah Court of Appeals, while discussing
Mortensen, has in fact applied Burke,
which has produced a lack of clarity and
conflicting results in the decisions rendered since Mortensen by that court.
' Unexplored was payment of income taxes It is probable that
not onlv was earned income used to pay living expenses, it
paid the income taxes (if any were incurred) on Mrs Burt's
reinvested income
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Fellows State Chair James B. Lee, Parsons Behle & Latimer, both of
Salt Lake City, were honored as Life Fellows of the American Bar
Foundation at the Forty-second Annual Meeting of The Fellows on
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